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& =“ sy alo rere pe over it borros 


@2 camiad : the amounts and purposes of United States Governni m 
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1960 CONVENTION 


AT LAS VEGAS, NEVADA 


NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 








THIS edition contains valuable material on the 
subject of regulation of rates and services of 
public utilities and transportation companies 
including the following: 


Progress in the Regulation, Services, Facilities and Safety of Operation of Public 
Utilities; Valuation; Depreciation; Rates of Transportation Agencies; Study of Rail- 
road Problems; Discussions on the subjects of "Duties and Responsibilities of a Public 
Utilities Commissioner"; "Natural Gas Rate Problems"; “The Role of Communica- 
tions in Civil Defense"; "Outlook for Railroad Consolidations and Mergers"; and 
"Current Problems in the Regulation of Air Carriers." This volume contains a com- 
plete transcript of the addresses and committee reports of the 1960 Las Vegas 
meeting. The book is printed and bound in regular book cover. 


Price $10.00 — Approximately 500 pages 





OTHER PUBLICATIONS OF THE ASSOCIATION 


1957—Uniform System of Accounts for Water Utilities 
Class A & B—128 pages 
Accounts for utilities having annual water operating revenues of $250,000 or more .. $4.50 
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Accounts for utilities having annual water operating revenues of $50,000 or more but 
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Accounts for utilities having annual electric operating revenues of less than $150,000 
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Class C—130 pages 
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Class D—60 pages 


Accounts for utilities having annual gas operating revenues of less than $150,000 .. 
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1943-1944 Reports of the Committee on Depreciation. A comprehensive and complete 
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1948—Half Cycle Methods of Estimating Service Life 
1948—Letter Symbols for Mathematics of Depreciation 
1960—Report of Committee on Depreciation 
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with the Colors 


W' need only wander through a 
museum or examine our history 
books to realize that the styles change 
over the years in every field of human 
endeavor. This is true of not only such 
things as clothes and customs and the 
physical arts and sciences such as archi- 
tecture, painting, music, and transporta- 
tion facilities, but also in the professional 
disciplines such as law and medicine. 


Ir is not simply a matter of new dis- 
coveries resulting in new techniques and 
new procedures. There is also the force 
of change for variety. Sometimes, as in 
the case of ladies’ fashions, the change is 
cyclical rather than permanent. The same 
Impress Eugenie hat with a feather in it 
that grandma wore as a girl was resur- 
rected just a few vears ago and one can 
still see today in fashionable places cloche 
hats that Clara Bow in her hevday would 
have thought quite chic. 


But when we consider the serious field 
of financing, we tend to look for more 
serious reasons for change than mere 
change for the sake of change. And there 
usually are some good reasons. Back in 
the day s of the holding company difficul- 
ties in the utility business, debenture 
financing got a bad name because of some 
misadventures by holding companies 
which failed to earn the necessary fixed 
charges under adverse operating condi- 
tions. But preferred stock financing since 
that time has likewise fallen under the 
shadow of unpopularity because of the 
accent on equity financing as distinguished 
from debt or bond financing. Hence the 
interest expressed throughout the public 
utility industry in the recent decision of 
the Securities and Exchange Commission 
in the so-called Penelec case authorizing 
the issuance of 25-year debentures by 
the Pennsylvania Electric Company. 


‘ | ‘HE opening article in this issue is 
written by a seasoned analyst of 
various modes and changes in utility 


HAROLD H. YOUNG 


financing over the years. He suggesis 
that we may be hearing a lot more about 
debenture financing as an alternative to 
preferred stock financing. The author of 
this article is HAroLp H. Young, limited 
partner of Eastman Dillon, Union Securi- 
ties & Co., now a resident of Charlottes- 
ville, Virginia. A native of New Hanip- 
shire and a graduate of Brown University 
(MBA, ’25), Mr. Younc has been in the 
investment business since 1925. Most of 
his career has been identified with financ- 
ing of public utility companies. He joined 
Eastman, Dillon & Co. in 1945 and was 
made a partner in 1948. He has been a 
regular contributor to Investment Deal- 
ers’ Digest and for many years acted : 
guest editor of their Public Utility sie 
vey. He was also for some years lecturer 
at ‘the New York Institute of Finance on 
“Current Developments in Utilities.” 


various forms 


T° considering the 
utility financing, it occurred to us tl 
while mortgage bonds and indentures 4: 
often referred to as bonds, it is on 
rarely that we hear of debentures referr: 


to as “debenture bonds.” Actually, ho 
ever, a debenture is just as much of 
bond as a mortgage bond or indentu 
in that it is a pledge to pay an agreed ra 
of interest out of earnings prior to diy 
dends on stock. The difference, of cour: 
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Do you have a 
Utility 


problem? 


America is growing. in making the many financial decisions 
Our population is not only increasing incidental to growth. 

in numbers, it’s spreading. Industry is Our Analytical Studies, Seminars and 

expanding to meet challenging new Round Table Conferences have helped 

opportunities. many Utilities bring added vitality to 
And Utilities are faced with enor- their capital planning, financing and 
‘ous capital expansion to provide for cultivation of the financial community. 
'¢ growing needs of industry and For information, you are cordially 
nsumers. invited to call our Public Utility De- 
This is where the Irving can be of partment at LL 3-2967 or write us at 

;.uticular help—by assisting Utilities One Wall Street. 


IRVING TRUST COMPANY 


Capit«. Funds ever $150,000,000 One Wall Street, New York 15, N.Y. Total Assets over $1,750,000,000 


GEORGE A. Murpuy, Chairman of the Board WILLIAM E. PETES.3EN, President 
Public Utilities Deparrment—JOHN F. CuiLps, Vice President in Charge 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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PAGES WITH THE EDITORS (Continued) 


is that debentures are backed by a general 
obligation based on earnings rather than 
a mortgage on specific property or assets. 


ip looking up the derivation of these 
financial terms, it is interesting to note 
that the word debenture simply means 
just that. It is the Latin verb form for 
“it is due.” No property foreclosure or 
other collateral obligation is implied. 


THE word “indenture” is even more 
interesting since it comes from the Latin 
word for “tooth” and goes back to the 
days before typewriters and printing 
presses when agreements between two or 
more parties were written out in dupli- 
cate form. These copies were then torn 
by the parties on the same “toothed” or 
ragged edge so that a later comparison of 
the edges would prove both copies 
genuine. It was common practice in those 
early davs for both parties to a property 
deed or mortage conveying a property 
interest to execute it in the form of an 
“indenture.” And so the mortgage bonds 
came to be known by that name, even in 
modern parlance. 


THE word “stock” in the English 
language has such multiple meanings 
(over two dozen definitions are given in 
Webster’s New Collegiate Dictionary) 
that it is a little difficult to reconstruct 
just why or how the shares or parts of 
an investment in an enterprise came to 
be known as stock. It is probably trace- 
able to the early practice of merchants 


Fabian Bachrach 
NELSON LEE SMITH 


and insurers issuing visible tallies «+r 
shares of a specified risk to creditoys 


wishing to invest in that enterprise pr 
portionately. The whole issue or packa 
was called the “stock,” and the compon 
parts issued to investors or credit 
came to be known as “shares of stoc! 


THE names of our various kinds 
securities have not changed very mu 
throughout the years but, as we see 
our first article in this issue, forms a 
fashions of financing do occasiona 
change to suit shifting economic a 
other circumstances. 


K * *K * 


fre: article beginning on page 3¢ 
entitled “Some Current Econon 
Problems of Regulated Businesses 
comes to us from an author who h 
actually had three careers and is still go- 
ing strong. He is Netson LEE Smirii, 
who may be more readily recalled 1} 
some of our readers as a regulator who 
started out as a member of the New 
Hampshire Public Service Commission in 
1933 and then became chairman and 
later a member of the Federal Power 
Commission in 1943, of which he also 
became chairman. But before that he had 
been a teacher of economics at Dart- 
mouth College, from which he retired in 
1937, 


In 1955 regulator-professor Sirti 
entered on a new career as vice presiden! 
in charge of economics for American Ait 
lines, a post he held until August Ist 01 
this vear. He still continues as a con 
sultant for that organization. His article 
is a restatement and revision of an ad 
dress originally delivered last June to thi 
New York State Telephone Association 
convention of Schroon Lake. Also in thi 
issue will be found the addresses befor: 
the Section of Public Utility Law of th 
American Bar Association in St. Louis. 
August 7th to 9th. 


THE next number of this magazin 
will be out September 28th. 


Ap Cetin 
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PEOPLES UTILITY COMPANY 


BILL ANALYSIS - Residential 
PERIOD - Year 19_ RATE = 


CUMULATIVE 
Consumption Consumption Consolidated 
No. Bills in Kw. Hrs. No. Bills in Kw. Hrs. Factor 


; HOW T 


AN IMPORTANT 


MANAGEMENT. 
TOOL 


Prompt, accurate bill analyses can be the extra “edge” 
to management—spotting current trends and plotting 
future ones, laying a firm foundation for rate cases, 
and helping plan capital financing. 


Our “ONE-STEP” method of monthly* analyzation 

of bill frequency give more detailed consumption data, 

CORDING & STATISTICAL CORPORATION faster and at a lower cost than any other means of 

production. We can prove this to you as we have to 

. sys . ene so many utility companies—simply write Dept. U5 for 
ublic Utill ty Data Processi ng Division full information, there is no obligation of course. 


SIXTH AVENUE « NEW YORK 13, N.Y. © WOrth 6-2700 * illustrated is a typical monthly report 





ADVANCE SHEETS 
OF 


PUBLIC UTILITIES REPORTS 





> Meeting an increasing demand for prompt reporting of full-text opinions 
in decisions of state and Federal regulatory commissions and of the courts 
on appeal from the commissions’ decisions. 


®& For those who wish to keep currently informed of the new concepts, rapid 
expansion and ever increasing problems in the field of public service regula- 
tion, these Advance Sheets, issued twice a month, will be found invaluable. 


Subscription price—$24. a year 


PUBLIC UTILITIES REPORTS, INC. 
Publishers 
332 Pennsylvania Building, Washington 4, D. C. 
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NEW HORIZONS FOR THE GAS INDUSTRY 

L. T. Potter, president of the American Gas Associat: , jn 
this exclusive statement for the readers of Pusiic Ut, irigs 
FORTNIGHTLY, shows how the gas industry today is st: jer, 
larger, and better informed than ever. The function the 
American Gas Association in carrying on this consiste: pro- 
gram of industrial promotion and information is sumni « up 


‘ 


in the conclusion that today as never before the 
knows where it is and where it must go.” 


“gas in istry 


GAS PRODUCERS AND THE COURTS 

Willard W. Gatchell, for many years general counsel «\ the 
Federal Power Commission, has made here an analysis ©: ob- 
jections raised by the courts to the use of field prices for pro- 
ducer rates in the area. of natural gas regulation. The com- 
mission is caught between the upper and nether grindsiones 
of increasing pressure of a backlog of undecided producer cases 
and a so far inelastic judicial insistence on traditional regulatory 
procedures. j 


IMPROVING THE EFFECTIVENESS OF FPC GAS REGULATION 

William S. Tarver, counsel for the Southern Natural Gas 
Company, Birmingham, Alabama, points out that if the natural 
gas industry is to be regulated, it is in the best interests of 
those regulated, as well as of the public, that regulation be 
effective. Ineffective and unsure regulation can only create 
confusion. 





PRODUCER PROBLEMS UNDER THE NATURAL GAS ACT 

John C. Mason, general counsel of the Federal Power Com- 
mission, says in this discussion of problems in regulation under 
the Natural Gas Act with respect to interstate operations 
of procedures that it is time for all segments of the industry 
to accept the fact that regulation is here to stay and to assume 
their respective responsibilities for making regulation work 
promptly and fairly. 


GAS HAS A BIG STAKE IN THE GRAY BELT 

James H. Collins, in this article on urban renewal, tlinks 
there is gold to be found in the rubble of those demol'shed 
slum areas which are being turned into parking spaces and 
up-to-date “rehabilitated” structures. They could yield the 
load needed to level off the gas industry’s winter peak. 








AND IN ADDITION... Special financial news, digests, and interpretations of court 
and commission decisions, general news happenings, reviews, Washington gossip, and other features of 
interest to public utility regulators, companies, executives, financial experts, employees, investors, and 


others. 
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The P.U.R. Guide 
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\ JOURNEY OF UNDERSTANDING THE PUBLIC UTILITY BUSINESS 


> This unique approach to the educational needs of individuals concerned with the public 
utility industry—called THE P.U.R. GUIDE — has received universal acceptance. Some- 
what descriptively, this “guide to a journey of understanding” takes you through the non- 
technical phases of utility operation. It was organized and prepared by an experienced staff 
of specialists. 


>» THE P.U.R. GUIDE is a systematically and consecutively arranged series of lessons in 
pamphlet form. It can provide you with a comprehensive understanding of the economics 
and other important aspects of public utility organization, management, finance, operation 
and regulation. 


> The utility business is becoming pregressively more complex, administrative and tech- 
nical operations having become highly specialized. This course of study adds guidance to 
experience, thus assisting you to cope with problems which may confront you now and in 
the future. 


ENROLL TODAY, OR WRITE FOR FREE DESCRIPTIVE BOOKLET 


2 Two annual home study programs, providing weekly mailing of text 
THE P.ULR. GUIDE pamphlets. i 








Glossary of terms especially applicable to public utility operation. 





Mid-program and final program questionnaires graded by publisher. 








Reprints of articles from Public Utilities Fortnightly on relevant 
subjects. 





Personally embossed binders to hold all course materials. 





Detailed index of subject coverage, widely cross-referenced. 


Planning portfolio provided for conference program coordinators. 


PUBLIC UTILITIES REPORTS, INC., Publishers 
-32 Pennsylvania Building e Washington 4, D. C. 
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Cobble Coke 


“There never 


Dwicut D. EISENHOWER 
Former President of the 
United States. 


ALBERT R. BEATTY 
Assistant vice president, Association 
of American Railroads. 


THEODORE R. McKELDIN 
Former governor of Maryland. 


ALFRED IE. PERLMAN 
President, New York: Central 
Railroad. 


ApoL_F A. BERLE, JR. 
Author. 


STANLEY BERGE 
Professor of transportation, 
Northwestern University. 


GEORGE E. SOKOLSKY 
Columnist. 


Morton S. SMITH 
Vice president, Pennsylvania 
Railroad. 


was in the world two opinions alike.” 


—MOoNTAIGNE 





“Those who run too fast into the future somet: ies 
trip over the present.” 


* 


“Government has taken over nearly every man 
ment responsibility in railroad operation except o1 
the responsibility of operating the roads at a pro 


e 


“The current contest over who’s going to merge \ 
whom among the great railroads is a symptom of 
unhealthy condition of those historic carriers in 
business life of the nation.” 


> 


“One of the fastest routes to nationalization of our 
railroad transportation system is to drive important 
segments of it toward bankruptcy through ill-advised or 
shortsighted governmental action.” 


as 


“At present, the greatest continuous restraint on the 
use of economic power in the United States is its plural- 
ism: the fact that no single organization has been per 
mitted to grasp more than a limited number of func 
tions, or even, as a rule, to achieve monopoly in any one 
function.” 


¥ 


“As long as the passenger train can offer good service 
at fares only half as high as the fares charged for sched 
uled air coach service and a price no more than the cost 
of only the gasoline required to drive the average auto 
mobile one mile, there should still be a market for the 
American passenger train.” 


© 


“Money is nothing to fool about and politicians have 
a way of covering up errors by doing the wrong thing 
grandiloquently. But it is our money and we need | 
give it watchful attention. Money is the business 0! 
Congress and Congress has not been too keen on resun 
ing its responsibility to rest on the American dollar.” 


» 


“Today the railroads are faced with a governm¢ 
that talks out of both sides of its mouth. On the oi 
hand it severely restricts the right of railroads to cot 
pete against other forms of transportation—throug:' 
regulatory policies and excessive taxation practices - 
then turns around and spends billions of dollars « 
public tax dollars on the competitors of these same rai 
roads.” 
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ROOT 


Sept. 14-15—American Society of Mechanical 
Engineers-American Institute of Electrical 
Engineers will hold engineering manage- 
ment conference, New York, N. Y. 


Sept. 14-15—Annual Textile Processing Sym- 
posium will be held, Clemson College, 
Clemson, S. C. 


Sept. 14-15—Georgia Telephone Association 
will hold annual convention, Jekyll Island, 
Ga. 


Sept. 14-15—Public Utilities Advertising As- 
sociation, Region 5, will hold meeting, Bir- 
mingham, Ala. 


Sept. 14-16—Public Utilities Association of the 
Virginias will hold annual meeting, White 
Sulphur Springs, W. Va. 


Sept. 15-16—Maryland-District of Columbia 
Utilities Association will hold fall confer- 
ence, Virginia Beach, Va. 


Sept. 17-20—National Defense Transportation 
Association will hold annual transportation 
and logistics forum, Denver, Colo. 


Sept. 18-19—Independent Natural Gas Asso- 
ciation of America will hold annual meet- 
ing, Houston, Tex. 


Sept. 18-20—Standards Engineers Society 
will hold annual meeting, Chicago, Ill. 


Sept. 18-21—Women's Housing Congress will 
be held, Washington, D. C. 


Sept. 18-22—American Gas Association will 
hold industrial gas school, Philadelphia, 
Pa. 


Sept. 19-21—Michigan Telephone Association 
will hold annual convention, Grand Rapids, 
Mich. 


Sept. 19-21—Nevada Telephone Association 
will hold annual convention, Elko, Nev. 


Sept. 20-21—Public Information Program will 
hold annual workshop conference, Denver, 
Colo. 


Sept. 20-22—Annual National Electric Farm 
Power Conference will be held, Minneap- 
olis, Minn. 


Sept. 20-22—Northwest Electric Light & Power 
Association will hold annual meeting, Port- 
land, Ore. 


CHECK THESE DATES: 








Sept. 20-22—Southeastern Gas Association 
will hold annual meeting, Roanoke, Va. 


Sept. 21-22—Missouri Valley Electric Asso- 
ciation will hold accounting conference, 
St. Louis, Mo. 


Sept. 21-23—Advertising Federation of Amer- 
ica will hold tenth district convention, Tulsa, 
Okla. 


Sept. 24-27—American Society of Mechanical 
Engineers-American Institute of Electrical 
Engineers will hold national power confer- 
ence, San Francisco, Cal. 


Sept. 24-27—-New England Telephone Asso- 
ciation will hold annual convention, Poland 
Springs, Me. 


Sept. 24-29—lIlluminating Engineering So- 
ciety will hold national technical confer- 
ence, St. Louis, Mo. 


Sept. 25-26—Electrical World will hold 
electric heating conference, Washington, 
B. Cc. 


Sept. 25-26—Pennsylvania Electric Associa- 
tion, Accident Prevention Committee, will 
hold meeting, Philadelphia, Pa. 


Sept. 25-27—Edison Electric Institute, Meter 
and Service Committee, will hold meeting, 
Springfield, Ill. 





Sept. 25-28—American Welding Society will 
hold fall meeting, Dallas, Tex. 





Sept. 25-28—Industrial Building Exposition 
and Congress will be held, New York, N. Y. 


Sept. 25-28—National Association of Rail- 
road and Utilities Commissioners will hold 
annual convention, Atlantic City, N. J. 


Sept. 26-27—West Virginia Telephone Asso- 
ciation will hold annual convention, Wheel- 
ing, W. Va. 


Sept. 27-28—Pennsylvania Electric Associa- 
tion will hold annual meeting, Philadelphia, 
Pa. 


Sept. 27-29—WMissouri Valley Electric Asso- 
ciation will hold sales, rural, and home 
service conference, Kansas City, Mo. 


Sept. 27-29—National Association of Corro- 
sion Engineers will hold corrosion short 
course, University of Oklahoma, Norman, 
Okla. 
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Tower of Light 


The 1964 World’s Fair in New York will include a 24 billion candle 
power tower of light, composed of 24 “light cannons” so 
arranged that they will converge high in the sky. It is 
estimated that the exhibit at the Flushing Meadows 
site, as illustrated in this artist’s sketch, will be 
visible from Boston to Washington, D. C. 
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New Role for Debentures 
In Utility Financing 


Experience of public utilities with preferred stock financing has not 
been too satisfactory. There are a number of reasons: Preferred stock 
dividends are not deductible for corporate tax purposes. The over- 
tones of the problems which resulted in the Public Utility Holding 
Company Act have had a depressing effect. There was no inflation 
hedge. Hence the recent interest in debenture financing, highlighted 
by at least two decisions of the Securities and Exchange Commis- 
sion and the likelihood that state regulatory authorities may follow 


QUESTION frequently asked in recent 
years has been: “Why don’t util- 
ity companies make more use of 

debentures instead of preferred stock in 

their financing?” This line of thought 
is related to the meat in the sandwich of 
the utilities’ financial structure. The top 
slice of bread is usually mortgage bonds. 
The bottom slice is the common stock 





_ *Limited partner, Eastman Dillon, Union Securi- 
ties & Co, For additional personal note, see “Pages 
with the Editors.” 


suit in looking with more approval on debenture financing by utilities. 


By HAROLD H. YOUNG* 








equity. Since good practice limits mort- 
gage bonds to around 50 per cent of the 
total financial setup and a common stock 
equity of more than 35 per cent or 40 
per cent unduly reduces the benefits of 
leverage, there is need for a third in- 
gredient and this has most often been 
preferred stock. 

Behind the question I have cited are 
two important sets of facts. First and 
foremost, interest on debentures, as on 
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all debt obligations, is an allowable de- 
duction for federal income tax purposes. 
Preferred stock dividends, of course, are 
not deductible. Only $1 of revenues is 
necessary to pay $1 of interest. How- 
ever, with the federal corporate income 
tax at 52 per cent, revenues of $2.08 are 
necessary to provide $1 to pay dividends 
on preferred stock after taking out the 
$1.08 bite of the federal tax collector. 
In states having a state income tax, the 
case is even stronger. 


7 would certainly seem reasonable to 
ask if it is not better to use the deben- 
tures, with their benefits of tax deduction 
for interest, rather than preferred stock 
with no form of tax shelter for its divi- 
dends. The principle appeals both to the 
ratepayer, who wants capital raised at the 
lowest possible cost, and the common 
stockholder, who hopes for as much of 


the revenue dollar as possible to be left 
for him. 


The second important fact supporting 
the proposition for debenture financing 
is that over the years preferred stock has 
become much less attractive to investors, 
both private and institutional. When I 
was a neophyte in the investment business 
in 1925, preferred stocks were favorable 
investments for private individuals. Re- 
turns were 6 per cent to 7 per cent and 
such yields looked good to people who, 
by temperament, sought security but were 
glad to have more income than the 4 per 
cent, plus or minus, then offered by the 
savings banks. Around the middle thirties 
trends set in which brought the going 
rate on utility preferreds under 5 per 
cent and in the mid-forties a typical yield 
was nearer 4 per cent. Outstanding issues 
were refunded at lower rates and the 
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investor felt a real impact, of a negative 
nature, on the income he had for meeting 
his grocery bill. 


N this same period, the Public Utility 
Holding Company Act was beginning 
to function and utility operating company 
common stocks previously owned by hold- 
ing companies were being divested and 
became available to the public. To im- 
prove their income, investors began buy- 
ing these common stocks gingerly but 
soon found their experiences were pleas- 
ant. These stocks not only gave good 
current yields but investors found that 
from time to time the dividends were 
increased—something that could not hap- 
pen with preferred stocks—and, further- 
more, the market prices showed appre- 
ciation. 

Investors became increasingly aware 
that the federal tax provisions made 
capital gains more attractive than divi- 
dend income and they also became more 
conscious of inflation. Whereas at one 
time that was a word bandied about more 
especially in textbook circles, the man in 
the street learned it and painfully realized 
its implications. 

Common stocks offered protection 
against inflation that preferred stocks, by 
their nature, could not and he decided 
common stocks were for him. In the 
mid-forties, there began to be increasing 
purchases of common stocks also by such 
institutions as the colleges and the hos- 
pitals which depended on endowment 
income to help meet budgets and could 
not survive on shriveling yields of senior 
securities. Thus the private investor and 
the philanthropic and educational institu- 
tions pretty well removed themselves as 
preferred stock buyers of consequence. 
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Preferred Stock Problems 


7 investing institutions, such as the 
insurance companies and trust de- 
partments of banks, had their nightmares 
with preferred stocks after 1946. That 
year marked the low point for all recent 
years on yields from bonds and pre- 
ferred stocks. Following the World War 
II, construction and business expansion 
were at a low ebb and outlets for funds 
in mortgages and loans were few, in- 
deed. Funds poured into the security 
markets and returns plummeted. The 
situation was aggravated by waves of 
refunding as companies took advantage 
of low yields to refund more costly 
issues. After 1946 interest and preferred 
dividend rates started up again and, of 
course, of late have been far out of line 
with anything prevailing a few years 
ago. As a result, any institution which 
bought preferred stocks around 1946 has 
never since seen the light of day, so far 
as market price is concerned, and book 
losses have been substantial. In the case 
of bonds purchased at such a time, the 
institutions can at least look forward to 
seeing their investment intact again at 
maturity, but with preferred stocks they 
have nothing of the sort to anticipate. 
If preferred stocks are bought when 
yields are low (prices high) and the mar- 
ket turns, the buyers either must stay 
with them from then on or take a beating 
by selling at a loss. If prices rise, the 
potential profits are limited by the call 
price. This “heads-you-win, tails-I-lose”’ 
type of deal does not look good to pro- 
fessional investors. Many preferred 
stocks have been sold by institutional in- 
vestors in recent years to at least salvage 
some tax losses but the net result of the 


venture is to leave many of these buyers 
saying: “No more, thank you.” 


Fa the only redeeming feature in 

the preferred stock market of late 
has been the impact of revision of fed- 
eral tax laws as affecting certain types 
of insurance companies. The new pro- 
visions are complex and the effect on 
individual companies varies widely. How- 
ever, some companies have found it ad- 
vantageous to increase their preferred 
stock portfolios. Even so, the overall 
demand for preferred stocks just is not 
good and the utility companies have not 
been happy about their problems of mar- 
keting them. Too often they have had 
to be opportunistic—sell preferred stock 
when they can and then sit around and 
wait for the next time when it is pos- 
sible. 

If logic is on the side of using deben- 
tures—if utility companies are unhappy 
about selling preferred stocks and in- 
vestors are unhappy about buying them 
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—why, indeed, not use the debentures? 
When the question has been propounded 
directly to me in the past, my usual an- 
swer has been that, whatever the logic of 
the situation, there was little hope of any 
general use of debentures until or unless 
there was a change in attitude of the 
regulatory authorities. Specifically, this 
might have to wait until these bodies had 
personnel whose contacts with the era 
around 1930 were secondhand—who had 
not been on-the-spot witnesses of events 
which had heavy overtones of tragedy 
for the investor. Also, we might have 
to have a new generation of utility com- 
pany executives in some instances. 


Past Excess Debt Financing 


nab of the financial breakdowns of 
public utility systems in the thirties, 
including troubles for even some of the 
operating companies, were traceable in a 
very significant degree to excessive debt 
in the capital structures. Admittedly, this 
was not the sole problem. Often de- 
preciation charges were inadequate. As- 
sets may have been written up on the 
books. Unsound practices were followed 
as to relationships of holding and oper- 
ating companies in respect to manage- 
ment fees, payment of excessive divi- 
dends to the parent, and various unsavory 
contractual arrangements. Some of the 
holding companies were notorious for 
undermaintenance of physical property of 
subsidiaries. Nevertheless, pyramiding of 
capital structures—most of all, top-heavy 
debt—was the worst villain in the plot. 
A study of holding company practices 
by the Federal Trade Commission was 
authorized as far back as the Coolidge 
administration. When the abuses finally 
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had been laid bare and analyzed, one of 
the most obvious needs was for stronger 
financial structures throughout the utility 
industry. The Public Utility Holding 
Company Act was passed in 1935 and the 
Securities and Exchange Commission 
was charged with its enforcement. As 
this body got under way in its tasks, it 
worked out policies as to capital struc- 
tures. One of the best-known of these 
was the setting of 25 per cent as the min- 
imum acceptable common stock equity 
ratio. Since this ratio could not always 
be immediately attained, dividend restric- 
tions were set up which prohibited pay- 
ment of more than 50 per cent of 
available earnings if the common stock 
equity ratio was under 20 per cent, with 
not more than 75 per cent to be paid out 
if the equity ratio was between 20 per 
cent and 25 per cent. At a considerably 
later date, a 30 per cent equity was estab- 
lished as the acceptable minimum. The 
SEC sought to have debt held at not 
over 60 per cent with a figure of 50 per 
cent regarded as more desirable. 


HEN the SEC started on its regu- 

latory assignment in this field its 
policies bore directly on a fairly substan- 
tial portion of the electric and gas indus- 
tries because of the number of companies 
which were identified with holding com- 
pany systems. The Holding Company 
Act included requirements for geograph- 
ical integration of holding company sys- 
tems which were to remain in business. 
Many systems had been put together 
deliberately to get benefits of geograph- 
ical diversification and others, especially 
late comers in the competition to buy 
properties, had achieved this diversifica- 
tion through haphazard purchases. 
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One by one, many of the holding com- 
pany systems were dismembered under 
SEC auspices and once an operating com- 
pany was divested and became independ- 
ent it was no longer subject to SEC 
jurisdiction as to its capital structure. 
Such jurisdiction extends only to holding 
companies and their subsidiaries. 


Federal Regulatory Influence 


or. the tenets of the SEC 
strongly influenced state regulatory 
commissions and many principles enunci- 
ated by the SEC were carried over into 
state regulation. A twofold influence was 
at work in this connection. The state 
bodies recognized that the well-staffed 
SEC could make thorough studies and 
arrive at well-considered conclusions in 
a fashion the average state agency could 
not imitate. Furthermore, many state 
commissions did not want to put them- 
selves in the position of settling for any- 
thing less than the SEC demanded. 
Interestingly, once the companies which 
had been the subsidiaries of holding com- 
panies—more especially the weak holding 
companies — became independent, they 
pursued their own campaigns of con- 
tinued strengthening of financial struc- 




















tures, quite apart from any prodding 
influence of regulation. A man whose 
home has been destroyed or threatened by 
fire is much more conscious of fire-pre- 
vention measures than a man who has 
not had such an experience. Many exec- 
utives of newly independent companies 
vividly recalled that under holding com- 
pany domination they often had to 
scratch to get cash for payrolls—let alone 
providing for adequate maintenance or 
properly caring for expansion. As mas- 
ters of their own destinies for the first 
time, they vowed they would put and 
keep their companies in the best possible 
financial condition. Some individual op- 
erating companies in the last fifteen or 
twenty vears have gone from thin-equity 
companies to companies with very heavy 
equities, just reflecting the “never-again” 
attitude of the top executives. 


HE net result of regulatory insistence 

on strong capital structures, coupled 
with the avid desires of managements to 
have their companies in impregnable po- 
sitions, has been that public utility com- 
panies are today in the finest and 
strongest position ever. Accounting prac- 
tices, including adequate provision for 
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depreciation, are on a sound basis. Physi- 
cal plant is in good shape. With this 
backdrop, some utility executives have 
taken the attitude that it would not be 
unwise—in fact, would be very good 
judgment—to substitute debentures for 
preferred stock in some of the financing 
being done. 


A New Regulatory Attitude? 


HE purpose of writing this article at 

this time is to comment on the fact 
that, at long last, the blessing of a regu- 
latory body has been given to just this 
sort of thing. One of the clews as to a 
change in thinking was discerned in Feb- 
ruary, 1961, when the SEC released its 
findings and opinion approving note fi- 
nancing by Kentucky Power Company, 
a subsidiary of American Electric Power 
Company. The principles set forth in 
this case were not of general application 
for they revolved around situations in 
which there were substantial amounts of 
accumulated reductions in federal taxes. 
The commission conditioned its position 
on the presence of substantial balance 
sheet items representing an accumulated 
reduction in federal income taxes arising 
from the deduction of accelerated amorti- 
zation or liberalized depreciation for fed- 
eral income tax purposes. 

However, such accumulated reductions 
were not to be included in computation 
of common stock equity. With these and 
other qualifications the SEC said it would 
not make adverse findings in respect to 
any proposed financing of the American 
Electric Power system where common 
stock equity was not less than 30 per cent 
of total capitalization, mortgage debt was 
not in excess of 60 per cent, and long- 
term debt was not in excess of 65 per 
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cent. This decision opened the way for 
increased debt financing by utility systems 
with substantial accumulated tax reduc- 
tions. 


HE real break in the dike came on 

May 25, 1961, when the SEC au- 
thorized the issuance of 25-year deben- 
tures by Pennsylvania Electric Company 
(hereinafter referred to by its accepted 
nickname of “Penelec”).? This company 
is a subsidiary of General Public Utilities 
Corporation and is the largest property 
in its integrated system. On the same 
day the SEC authorized issuance of de- 
bentures by Indiana & Michigan Electric 
Company, subsidiary of American Elec- 
tric Power Company, but the I&M situa- 
tion was treated in routine fashion with 
an order of one and one-half pages while 
Penelec was given full treatment in ten 
pages of findings and opinion. There- 
fore, Penelec may be regarded as the real 
guinea pig. 

Penelec had proposed the sale of $12 
million of 25-year unsecured debentures 
with proceeds earmarked for construc- 
tion and/or retirement of outstanding 
short-term notes. Earlier in the year 
Penelec had sold $10 million of mort- 
gage bonds to the public and 425,000 
shares of common stock to its parent for 
$8.5 million. The pro forma balance 
sheet of December 31, 1960, adjusted 
for the sale of mortgage bonds and pre- 
ferred stock, the proposed sale of de- 
bentures and the retirement of notes, 
showed mortgage bonds as 52 per cent 
of the total capital structure, debentures 
as 3.2 per cent, preferred stock as 11 
per cent, and common stock equity as 
33.8 per cent. 


138 PUR3d 321. 
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A Substitute for Preferred Stock 


HE SEC noted especially that the 
proposal for debenture financing de- 
parted from the pattern previously fol- 
lowed by the General Public Utilities 
system. Penelec made it clear that it 
planned to abandon any further issuance 
of preferred stock, absent any radical 
change in conditions. Accordingly, the 
question of debentures as a substitute for 
preferred stock was clearly and unequivo- 
cally brought into focus. Penelec cited 
the potential tax savings as one of the 
important reasons for its proposed move 
and expressed the view that preferred 
stock is an uneconomical method of rais- 
ing capital under the present income tax 
rates. The SEC expressed sympathy with 
this approach but made it clear that tax 
considerations should not be governing. 
The SEC did look askance at the cre- 
ation of an additional layer of long-term 
securities in the hands of the public, 
questioning whether this had a tendency 
to create a complexity in the structures 
of both Penelec and the General Public 
Utilities holding company system. It 
seemed satisfied by the representations 
that no more issuance of preferred stock 
was contemplated and that early consid- 
eration would be given to the retirement 
of the outstanding preferred stocks of 
General Public Utilities system compa- 
nies. The SEC was also favorably influ- 
enced by satisfactory earnings coverages 
and capital ratios. In the light of all these 
considerations the SEC, in a unanimous 
decision, gave Penelec a green light to 
go ahead and consummate the debenture 
sale. It made clear that the Penelec situ- 
ation was different from that involving 
Kentucky Power since Penelec’s reserve 


for future income taxes was “relatively 
insubstantial.” 


What Happens Next? 


HE commission did leave vagueness 

as to just what capital ratios would 
be acceptable. Penelec in the indenture 
provisions of its debentures specified a 
65 per cent ceiling on long-term debt and 
a 30 per cent minimum on common stock 
equity. The SEC said it considered this 
ratio limitation appropriate for indenture 
provisions but that it was not now deter- 
mining whether in connection with any 
future financing application it would 
necessarily permit the issuance of addi- 
tional long-term debt to the full limits 
permitted by the indenture. 

It will be interesting to see where we 
go from here. I have had expressions 
from officials of some of the other hold- 
ing companies not already involved to the 
effect that they are very much interested 
in the Penelec decision and that they will 
carefully study the possible use of deben- 
tures in future system financing. I have 
little doubt that state regulatory commis- 
sions will be influenced by the SEC de- 
cision as a precedent. I would hazard a 
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guess that the matter of issuing deben- 
tures, while still retaining present pre- 
ferred stocks, might be less of a problem 
for independent companies not subject to 
jurisdiction of the SEC since that body is 
specifically charged in the Holding Com- 
pany Act with avoiding complexity in 
capital structures. 


HE question might well be raised as 

to whether there is any danger that 
if debentures are used instead of preferred 
stocks the industry is taking the first step 
in a backward direction toward the situa- 
tion which contributed to the troubles of 
the early thirties. My own feeling is that 
the development under discussion is not 
a compromise. If anything, I feel that 
present practices in some respects repre- 
sent a swing of the pendulum to an ex- 


treme position, just as the loose practices 
of the twenties and early thirties were 
extreme in the other direction. Certainly 
nobody wants to jeopardize the fine stand- 
ing utility securities enjoy. That the SEC 
was not yielding on basic or fundamental 
principles is emphasized by its assertion 
in the Penelec decision that “. . . the stock 
equity of a company should be sufficient 
to enable it to withstand economic ad- 
versity.” 


N summary I would venture the opin- 

ion that the Penelec decision opens the 
way—not for the use of a new tool in 
utility financing—for a new use of an old 
tool. I think executives charged with 
planning financial programs might well 
ponder whether the tool is one they can 
appropriately employ. 





Unfriendly Power 


— for expanding government never seem to be in short supply 
in Washington. But among the more incredible arguments is the one 
that government must grow if the private industry with which it competes 
appears ‘unfriendly.’ 

"That is one justification offered by the Rural Electrification Administra- 
tion for encouraging rural co-operatives to go into the power-generating 
business if private utilities won't co-operate with the co-operatives. Should 
a private company show any reluctance to sell power at what a customer 
co-op deems the right price, says the REA, that may be sufficient evidence 
of ‘unfriendliness' to warrant a loan to the co-operative to build its own 
generating plant. 

“Although REA co-operatives were created during the depression to 
transmit electricity to sparsely settled farm areas, they have lately been 
bounding into greener pastures. Some 60 per cent of their power now goes 
to nonfarm users; only two new customers in ten are farmers... . 

"Now, private utilities, which do not enjoy the co-operatives’ tax-exempt 
status or their privilege of borrowing from the Treasury at a bargain (2 per 
cent) rate, are understandably concerned about this federally subsidized 
competition. . . . But none of this bothers those who are promulgating the 
doctrine of government expansion because of ‘unfriendly’ private enterprise." 

—EDITORIAL STATEMENT, 
The Wall Street Journal. 
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Some Current Economic Problems 
Of Regulated Businesses 
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What does a regulated air-line company, for example, have in com- 

mon with a telephone company or a gas and electric utility company? 

This writer calls the roll of regulatory and financial problems which 

bedevil all members of the utility family and finds many reliable and 
helpful guiding principles. 


By NELSON LEE SMITH* 


Ss an economist — and one who for 
many years has been concerned in 
one way or another with various 

aspects of the operation and regulation of 
other forms of utility and transportation 
enterprises—I have long been convinced 
that all the regulated businesses have 
much in common. 

These common features include a wide 
range of economic, social, and govern- 
mental characteristics and problems. All 
of the regulated businesses are of indis- 
pensable necessity, or at least of vital im- 

*Since preparation of this paper, Mr. Smith has 
resigned as vice president but continues as con- 


sultant for American Airlines. For additional per- 
sonal note, see “Pages with the Editors.” 


portance, to the public which depends 
upon them for service. This, indeed—to- 
gether with the view that competition has 
ordinarily been thought to be less per- 
vasive, and therefore a less effective re- 
straining influence, in these areas—is the 
basic reason why they are regulated. It 
explains why they are subjected to un- 
usual obligations and _ responsibilities— 
running particularly to the adequacy of 
their service and the reasonableness of 
their charges—which are not imposed 
upon industry generally. 


r is no exaggeration to say that the eco- 
nomic progress which we have made 
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in the United States—and, for that mat- 
ter, modern life as we have become accus- 
tomed to it—would be inconceivable with- 
out the contributions, to both creature 
comforts and industrial development, 
which the regulated businesses have made 
and are continuing with ever-increasing 
efficiency and imagination. To expound at 
length upon the impossibility of our pres- 
ent economic position and prospective fu- 
ture growth without an adequate system 
of rail, highway, water, and air transpor- 
tation, without dependable utility systems 
providing light, heat, and power from 
various energy sources, would be to labor 
the obvious. Likewise an extremely im- 
portant role is played by communications 
in present-day social and business affairs. 
Can anyone suppose that business could 
be conducted as expeditiously and effi- 
ciently, or that our personal lives could be 
as well ordered as they are, without the 
vast and growing telephone network 
which now covers our country? Aside 
from business installations, there is now 
telephone service in 42 million American 
households, or 80 per cent of the total. 
During 1960 there were some 93 billion 
telephone conversations through central 
offices in the United States, and this figure 
does not take into account the innumer- 
able intraoffice calls which were made 
through private switchboard or internal 
dial systems in business and professional 
establishments." 


Large Number Employed 
N” only do the regulated businesses 
thus contribute directly to our eco- 
nomic and social progress, but they also 
constitute a most important segment of 
the national economy in their own right. 
For example, the telephone industry 
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alone, exclusive of manufacturing opera- 
tions, employed some 700,000 people in 
1960, or 1.3 per cent: of the total of non- 
agricultural employment in the United 
States, with payments for wages and sala- 
ries amounting to $3.1 billion. Its $9 bil- 
lion of operating revenues amounted to 
1.8 per cent of the Gross National Prod- 
uct. 

Furthermore, it is to be emphasized, 
ours is the only major nation in the world 
today where all of these transportation 
and utility services, with perhaps the ex- 
ception of water supply systems, are 
owned and operated predominantly by 
regulated, but privately owned, compa- 
nies. In most countries, even in the so- 
called Free World, some or all of them 
are government-supported monopolies. To 
be sure, this is a situation which entails 
burdens. In 1960 taxes on telephone com- 
panies in the United States amounted to 
about $2 billion, or one-third more than 
they retained as operating income. Never- 
theless, we can retain the advantages of 
private enterprise in all of our regulated 
businesses; we shall do so, provided only 
that we display the ingenuity needed to 
properly meet the challenges which lie 
ahead. 


| bang challenges involve, primarily: 

first, the ability to grow at least in 
accordance with the expanding require- 
ments of the economy as a whole; second- 
ly, to continue the advance of technologi- 
cal progress which has been so noteworthy 
in the past; and last, but by no means 
least, to preserve the incentives which are 
necessary to stimulate, not only the requi- 
site enlargement and improvements of 
service, but also the encouragement of 
efficiency which will keep costs at a mini- 





SOME CURRENT ECONOMIC PROBLEMS OF REGULATED BUSINESSES 


mum consistent with these objectives. 
These are the economic problems with 
which the regulated businesses—and no 
less those who are charged with responsi- 
bility for our regulation—are currently 
confronted. 


Concept of Regulated Business 
going further into an elabora- 

tion of what these formidable prob- 
lems entail, however, let me first take 
cognizance of what may have appeared to 
be an oversimplification when at the out- 
set the common characteristics of the 
regulated businesses were emphasized. By 
this is not meant that all such businesses 
are of one piece in all respects. There are, 
of course, differences—most importantly 
in the extent of direct competition, the 
rapidity of technological change, and the 
element of inherent business risk. These 
are factors which, at particular times and 
places, bring about substantial variations 
in the immediate problems, behavior, and 
relative prosperity of the regulated busi- 
nesses. 

There have been, for example, few de- 
velopments in the areas of regulated busi- 
ness which compare with the rather fan- 
tastic postwar re-equipment of the air- 
lines. During this brief period of only a 
decade and a half, the airlines have lived 
through several phases, moving from the 
21-passenger, 150-mile-per-hour, $125,000 
DC-3 to the present generation of pure 
jets capable of carrying some six times 
as many people about four times as fast 
and representing, in their present version, 
a capital outlay in the order of $6 million 
per aircraft. Even this startling compari- 
son does not reflect the enormously in- 
creased costs of related ground equipment, 
terminal and maintenance facilities, im- 


proved baggage handling, reservations 
and ticketing systems employing the latest 
developments in communications and elec- 
tronics, and many other innovations which 
the increased capacity and speed of the 
aircraft, as well as the safety, comfort, 
and convenience of the public, require. 
And, the scientists tell us, the supersonic 
air transport is a commercial possibility 
in our time! 


oe although telephone compa- 
nies and other utilities are exposed to 
some measure of competition for the cus- 
tomer’s dollar from other modes of com- 
munication, it is seldom that they encoun- 
ter direct and intense competition from 
another like utility within the confines of 
their own franchise areas. In some of the 
leading transportation markets, on the 
other hand, not only are air, highway, 
rail, and water carriers to varying degrees 
competitive with one another, but even 
within the field of each there is often a 
considerable degree of severe intramodal 
competition. 

This is particularly true of the airlines, 
where competition fostered by the federal 
regulatory agency (the Civil Aeronautics 
Board )—largely in an effort to strengthen 
the weaker carriers by seeking to equalize 
route, traffic, and earnings potentials— 
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has resulted in the authorization of as 
many as nine trunk lines between New 
York and Washington, six between New 
York and Boston, five between Detroit 
and New York, and five between New 
York and Chicago. By 1958, parallel 
duplicative service had been established 
over 348 of the 400 most important air- 
line route segments. Between 1955 and 
1958, the proportion of these markets in 
which competitive service was authorized 
had increased from 40 per cent to 87 per 
cent. In 1955 only 38 major segments had 
as many as three or more competing car- 
riers; by 1958 the number had trebled, to 
115.3 No small part of the present pre- 
carious financial condition of the airlines 
may be attributed to this proliferation of 
competition—which in many instances is 
excessive, wasteful, and without demon- 
strable advantages to either the industry 
or the public. 


Problem of Rate Increases 

AS the Civil Aeronautics Board has re- 
cently pointed out, in belatedly per- 
mitting rather modest increases of air-line 
fares, it is these characteristics of the 
airlines—great and rapid technological 
change, high rates of capital turnover, in- 
tense competition, low profit margins, and 
highly volatile earnings—which caused it 
to recognize the unusual degree of risk 
present in the business. These were the 
considerations which led it to conclude, 
after an investigation lasting more than 
four years, that a rate of return on net in- 
vestment of 103 per cent is fair and neces- 
sary for the economic health of the do- 
mestic trunk airlines. That is what they 
were found entitled to an opportunity to 
earn over a representative period of time.* 
This is not to say, however, that the 
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airlines—or any of them—are now earn- 
ing anything like this return. Exclusive of 
net capital gains from the sale of out- 
moded equipment amounting to nearly 
$13 million, in 1960 the domestic trunk 
lines had operating earnings, after taxes 
but before interest, of only about $32 mil- 
lion, or a return of just 2 per cent on an 
aggregate net investment, averaged over 
the year, of over $1.5 billion. Including 
capital gains, but after the payment of in- 
terest in the amount of some $44 million, 
only a little over $1 million remained for 
the stockholders’ equity, on an overall in- 
dustry basis. Had it not been for the ele- 
ment of capital gains, the industry as a 
whole would have suffered a loss of about 
$11.5 million for the year. 


Problems Facing Airlines 


A air-line prospects for 1961 are no 
brighter. As measured by revenue 
passenger miles, traffic through the first 
six months—affected adversely by general 
business conditions and by the flight en- 
gineers’ work stoppage last winter—is al- 
most 2 per cent under 1960; revenue per 
passenger mile continues to decline as the 
proportion of coach to total service and 
travel increases; load factors for the first 
six months are down from 59.8 per cent 
in 1960 to 57.8 per cent in 1961, reflect- 
ing among other things the competitive 
situation referred to earlier. 

While this might appear at first glance 
to be only a slight decline, its significance 
will be better appreciated when it is real- 
ized that each change of one percentage 
point in load factor is now equivalent to 
$29.5 million of industry pretax operat- 
ing profit, so it is by no means inconse- 
quential! It has been estimated that, at 








current cost, traffic, and load factor levels, 
a further fare increase in the order of 15 
per cent would be required to produce the 
10$ per cent fair rate of return on $13 
billion, which was the domestic trunk-line 
industry’s net investment at the end of 


1960. 


|, eae the situation of the airlines 

illustrates some of the specific differ- 
ences which exist, these are really differ- 
ences of degree, and should not obscure 
the basic similarities in the economic prob- 
lems presently confronting most of the 
regulated businesses. As stated earlier, 
these include the necessity for continued 
growth sufficient to meet the ever-expand- 
ing needs of the general economy, and of 
the national defense as well. 

Equally important, in terms of the 
needs of commerce and defense, is the 
timely translation of current develop- 
ments in scientific areas into specific ap- 
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plications to improve the quality and effi- 
ciency of our operations. Fundamental to 
the achievement of these objectives by the 
regulated businesses is the maintenance 
of their economic health and incentive 
which, under our free enterprise system, 
is stimulated by the opportunity for rea- 
sonable profits. It is chiefly in these areas 
that their current economic problems are 
most pressing. 


|. enema progress has been made dur- 
ing recent years in enlarging the ca- 
pacity and improving the efficiency of 
utility and transportation plant and serv- 
ices of virtually all types. In addition to 
the striking advances made in commercial 
aviation already touched upon, similar 
progress has been marked in natural gas 
pipeline and electrical transmission, in the 
generation of electricity from various en- 
ergy sources, including nuclear reaction, 
and in the field of communications, 
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through the extension of automatic 
switching, direct dialing—both long-dis- 
tance and inward—and many other inno- 
vations, such as facsimile and data trans- 
mission, instrument improvements, micro- 
wave, and—prospectively, at least—the 
use of satellites in space. 

Since World War II the growth of the 
telephone industry throughout the United 
States, as measured by operating revenues 
adjusted to eliminate the effect of rate 
increases,> has been at an annual rate 
more than double that of the economy as 
a whole, as represented by Gross National 
Product expressed in dollars of constant 
value—73 per cent against about 34 per 
cent. Similar rates of growth well above 
that of the general economy have been 
characteristic of many other members of 
the family of regulated businesses. In the 
case of the airlines, for example, although 
traffic growth has decelerated during the 
last several years, throughout most of the 
postwar era traffic increased at an average 
annual rate of about 14 per cent. 


Growth of Telephone Industry 
ee all this expansion and improvement 

of utility and transportation plant and 
service vast capital outlays have been re- 
quired. During the single year 1958, con- 
struction expenditures amounted to near- 
ly # billion for the private electric com- 
panies, about $2 billion for the natural gas 
industry, $2.2 billion for the Bell system 
alone, of which nearly $1.4 billion repre- 
sented new capital, $700 million for the 
class I railroads, and $1.5 billion for other 
transportation agencies. These invest- 
ments by the regulated enterprises ac- 
counted for about one-third of the $31 
billion total capital outlays of all Ameri- 
can business in 1958.° 
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To keep pace with the public need for 
more and better service, continuing capi- 
tal outlays of huge magnitude will be re- 
quired. Our population is expected to ap- 
proach 210 million by 1970, with a work- 
ing force of more than 80 million, and 
households increasing by an average of 1 
million per year over the next decade. It 
has been estimated that the private elec- 
tric systems will treble their size by 1975, 
necessitating the expenditure of upwards 
of $100 billion. The gas industry expects 
to require $10-$15 billion additional in- 
vestment over the next ten years, as com- 
pared with $14 billion spent on construc- 
tion during the decade of the fifties,’ 
The Bell system construction program for 
the last two years has amounted to about 
83 per cent of the total expenditures of 
all American business for plant and equip- 
ment, and will run to around $2.5 billion 
for 1961. 


Deng our private enterprise economy, 

the money needed to finance these 
large capital programs can come from 
only two sources: internally generated 
funds, resulting from depreciation ac- 
cruals and reinvested earnings, or outside 
sales of debt or equity securities. In either 
event, adequate earnings are essential to 
provide both the incentive and the ability 
to make the additional investment. Ob- 
viously, there can be no financing from 
internal sources unless current earnings 
are sufficient to cover all operating costs, 
including adequate depreciation allow- 
ances, and also to leave a reasonable 
cushion after meeting debt service and 
dividend requirements. It is equally ob- 
vious that funds from outside sources can- 
not be obtained unless these same stand- 
ards are complied with. 
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In our economy funds are not com- 
mandeered from one use to another by 
government fiat. Alternative uses of capi- 
tal compete freely with one another in 
the market place; the flow of capital is 
governed by the relative attractiveness 
of competitive investment opportunities. 
Nothing is more certain than that the 
regulated businesses will not be able to 
meet their full responsibilities to the pub- 
lic unless they have a fair opportunity to 
earn returns commensurate with the in- 
vestor’s appraisal of the essential relation- 
ships between earnings and business risk. 


Question of Costs 

T HE situation of the airlines will again 

illustrate the point. Capital commit- 
ments to equip the domestic trunk lines 
for the Jet Age exceed $2 billion through 
the current year. Spread over a period of 
some five years, this is not such a large 
figure when compared with the construc- 
tion budgets of the other and older regu- 
lated businesses, but it is well over one- 
half billion dollars more than the airlines’ 
total outlays for flight and ground equip- 
ment during the entire decade, 1946-55. 
It becomes an even more dramatic statis- 
tic when it is realized that this was more 
than twice the aggregate net worth of 
these airlines at the time when these com- 
mitments were made. 

Previous re-equipment programs had 
been financed to a large extent from in- 
ternally generated funds at times when 
earnings and depreciation throw-off were 
sufficient to make this possible. During 
the five-year period, 1951-55, for exam- 
ple, the domestic trunk-line industry had 
enjoyed an average rate of return from 
operations of 10.6 per cent, or 12.5 per 
cent if capital gains were included. 


r the present instance, however, resort 

to outside sources was necessary. Al- 
most no equity financing was feasible. 
Fortunately, an encouraging recent period 
of satisfactory earnings, conservative de- 
preciation policies, and a then generally 
optimistic outlook, all combined to make 
it possible to borrow substantial sums 
from banks and institutional investors, 
such as insurance companies, on quite rea- 
sonable terms and at interest rates rang- 
ing generally between 4 per cent and 5 
per cent. 

As a result, however, long-term debt, 
which represented only one-third of total 
capital in 1946, had increased to roughly 
$1 billion at the end of 1960, when it 
stood at nearly two-thirds of total capital 
(61.4 per cent)—an uncomfortably high 
debt ratio for an industry of such low 
profit margins and extremely volatile 
earnings as the airlines. 


Fo the first four months of this year, 
the domestic trunk lines suffered a 
combined net loss of $16 million, after 
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interest payments amounting to about 
$20.5 million. Although this period of 
the year is characteristically a weak one 
for the airlines, their showing to date is 
the worst, earningswise, since 1947. Their 
loss for the corresponding months of 1960 
was less than $9.6 million, or only about 
60 per cent of the figure for the current 
year. 

Yet, as pointed out earlier, 1960 was 
an exceedingly poor year, producing an 
operating return of only 2 per cent on 
net investment, and with capital gains of 
$13 million accounting for the fact that 
the industry was able to cover its fixed 
charges and show a meager $1 million of 
earnings remaining for the holders of its 
equity securities. Some improvement may 
be hoped for through close cost controls 
and the reaction of traffic to seasonal in- 
fluences and better general business con- 
ditions; on the other hand, intensification 


of competition and the addition of ca- 
pacity under competitive pressures tend 
to work in the opposite direction. 


Bleak Profit Picture 

wr such a bleak present profit pic- 

ture, with debt and fixed charges at 
record levels, and with many important 
cost elements, including wages, under con- 
tinuing upward pressure, is it any wonder 
that there is growing concern lest the 
airlines follow the railroads down the 
path of financial weakness, perhaps even 
to the point of bankruptcy? It was this 
prospect for Capital Airlines which was 
the decisive factor in the recent approval 
by the Civil Aeronautics Board of the 
merger of that carrier into the system 
and corporate structure of United Air 
Lines.* The shaky financial position of 
other airlines has led to widespread dis- 
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cussion of further merger possibilities— 
including the board’s suggestion that this 
might be the answer to its dilemma in con- 
sidering whether to continue Northeast’s 
Florida authority “—and_ unquestionably 
has had an important influence upon some 
of the board’s recent route awards. 

Another alternative to insolvency might 
be a return to subsidy, from which the 
domestic trunk lines have been free for 
some years; but this would scarcely be 
appealing from the standpoint of the car- 
riers—in terms of credit, incentive, or 
managerial initiative and flexibility—or 
of the public, which in fiscal 1960 paid 
some $60.5 million in direct subsidy to 
support international, local service, and 
helicopter operations, with the estimate 
for fiscal 1961 now standing at $69,250,- 
000 and further substantial increases 
looming ahead. 


HE situations of the other regulated 

businesses, with the possible excep- 
tion of certain railroads, are now as pre- 
carious as that of the airlines. Although 
it is hard to see how many of the airlines 
can secure much additional capital from 
either internal or external sources unless 
their financial conditions improve ma- 
terially, this is not so serious a problem 
in most sectors of the regulated economy 
at this time. Yet it could become so unless 
regulatory agencies adopt realistic atti- 
tudes toward their financial require- 
ments. 

Past achievements and current success- 
es constitute no ironclad guaranties for 
the future. For continued financial health, 
and the progress which is essential to the 
public welfare, earnings must remain ade- 
quate to generate from within and to at- 
tract from without the capital needed for 
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expansion and service improvement. And 
with no indication of an abatement of in- 
flationary tendencies in this country un- 
der our present national administration, 
this is likely to become a problem of ma- 
jor magnitude. 


$4 Billion Deficit 

§ ewe is now indicated a federal budg- 

et deficit for the fiscal year beginning 
July 1, 1961, of $3.6 billion, which is 
$5.1 billion worse than the $1.5 surplus 
projected by the previous administration 
on January Ist. On a cash basis, the pic- 
ture is even more disturbing, with the 
deficit estimated at $4.8 billion, a change 
of $6.1 billion from the previously antici- 
pated surplus of $1.3 billion. And pro- 
posed federal obligations for fiscal 1962 
now total $87.8 billion, $7 billion above 
the budget estimate in January.” It is not 
surprising that there is a movement on 
foot to raise the federal debt limit, which 
presently stands at $293 billion and which 
would otherwise revert to $285 billion 
on July Ist. No economist in his right 
senses would deny that all this adds up to 
continued inflation. 





A prominent banker has_ recently 
pointed out that 


Growth in the sixties and attainment 
of the decade’s great potentials re- 
quire a climate favorable to investment 
and to profit—to make more employers 
in order to give more employment. In- 
vestment decisions are a distillation of 
a very wide range of considerations, 
including the general soundness of the 
economy, the effect of our tax system 
on incentive, changes in technology, 
and the prospects of profits adequate to 
encourage investment. The level of ex- 
penditures on plant and equipment gen- 
erated by these decisions will go a long 
way toward determining our ability to 
provide jobs for the growing labor 
force, the impetus given to improve- 
ments in productivity, and the overall 
rate of growth.” 


HESE sound observations are no less 
applicable to the regulated than to all 
other areas of business. They run to the 
heart of their current economic problems. 
Generally speaking, they—like the condi- 
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tions requisite to attracting the necessary 
flow of capital, which have been stressed 
thus far—are reflected in the broad guide 
lines of regulatory policy as established 
by our legislatures, administered by our 
commissions, and approved by our courts. 

Unfortunately, however, while the va- 
lidity of all these economic considera- 
tions is widely accepted in theory, too 
frequently in practice they are not given 
proper and effective implementation. Too 
often is the rdle of profit as a motivating 
and guiding force in our economic organi- 
zation misunderstood or ignored. Too sel- 
dom is the threat of increased costs, of 
the erosion of earnings—and, indeed, of 
the investment itselfi—under the action of 
inflationary forces promptly recognized 
and counteracted by appropriate corrective 
action. 


FF these shortcomings, and for the 

economic problems which stem from 
them, it is easy, and therefore tempting, 
to attribute all the blame to those who 
have the responsibility for regulating 
services and charges, and who conse- 
quently exercise a great measure of con- 
trol over the destinies of the regulated 
businesses. Such criticism, to be sure, may 
sometimes be warranted; fascination with 
the idea of competition for its own sake, 
or overzealous dedication to the false 
objective of securing the lowest rates that 
can legally be imposed—without recog- 
nizing that adequate and efficient service 
is ordinarily at least as important in the 
ultimate public interest—can blind the 
regulators to some of the most important 
economic facts of life. 

But those who are regulated also have 
their responsibilities—responsibilities to 
base their actions on principle rather than 
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opportunism, to educate the public in an 
understanding of their problems, and to 
demonstrate convincingly to the regulators 
the nature and extent of their needs. How 
else can a satisfactory “regulatory ¢lj- 
mate” be expected to exist? 


“Regulatory Lag” 
Wwe then, are some of the areas 
which must be given most serious 
thought and effort under the present cir- 
cumstances? They are all—except perhaps 
for the purely procedural matters involved 
in the familiar problem of “regulatory 
lag” *—essentially economic in character, 
and none are really any newer than regu- 
lation itself. They all come back chiefly 
to the old questions of rate base, deprecia- 
tion, rate of return, and the art of de- 
signing an appropriate rate structure to 
produce the desired financial result. 
Much has been said and written about 
these subjects over the years but, in an 
environment into which long-term infla- 
tionary influences appear to have been 
built, and because of the way in which 
regulatory techniques have evolved, they 
now require re-examination and, it would 
seem, new approaches. It is impossible 
within the scope of this article to develop 
many of the interesting facets which 
these important matters present. The com- 
ments which follow are necessarily con- 
fined to suggesting a few. 


) bi most regulatory jurisdictions the net 

investment rate base, geared to costs 
incurred when the property was first de- 
voted to public service, has become rather 
firmly imbedded. Its appeal has been its 
alleged certainty and stability, its pur- 
ported ease of administration and more 
speedy determination, as compared with 
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fair value established through estimates 
of reproduction cost and observed depre- 
ciation, and its appearance of fairness. 
Why, it is asked, should not returns be 
measured in relation to dollars actually 
invested?—although this by no means 
necessarily follows when dollars paid 
in good faith for properties acquired at 
arm’s length are arbitrarily excluded, with 
amortization required at the stockholders’ 
expense. 

Yet neither certainty, stability, nor fair- 
ness are served, at least in so far as the 
equity investor is concerned, when the 
dollars in terms of which his earnings 
are tested for their reasonableness are of 
a depreciated value far below their pur- 
chasing power at the time of investment. 
And, in some jurisdictions, instead of 
starting from a bench mark established 
after a thorough audit in an earlier pro- 
ceeding and simply determining net 
changes, it is not unusual to start afresh, 
perhaps even in the hope of unearthing 
further candidates for disallowance! Un- 
der such conditions the process can be as 
costly and time-consuming as an appraisal 
of current value. 


Reproduction Cost as Rate Base 
a argument in terms of classi- 
cal economic theory can be made for 
the use of current production costs as a 
test of the reasonableness of any prices, 
but this would not involve, in the area of 
capital charges, merely the updated costs 
of reproducing an identical plant but, 
rather, all the expenses of turning out a 
competitive product under the most effi- 
cient current techniques, which is a far 
different thing. 
Although certain scattered state deci- 
sions have encouraged some to think that 


there may be a resurgence of the use of 
reproduction cost as the rate base in utility 
rate making, this does not seem likely. 
Recognition of the depreciation of the 
dollar must be sought otherwise, although 
evidence as to changes in construction 
costs can, of course, be quite useful in 
pointing up this phase of the problem. 


— the generally accepted ac- 
counting concept of depreciation as, 
essentially, a means of amortizing book 
cost is not likely to be abandoned. It is 
perfectly true that increases in the general 
price level and technological developments 
often lead to situations where the cost 
of plant replacements will be much higher 
than that of the original items, and hence 
will exceed depreciation accruals. This 
needs to be emphasized and provided for 
in some specific fashion. 

Studies of “reconstituted depreciation” 
geared to present values can contribute 
to this end, but it is doubtful that they 
will be translated into book entries or 
accepted, as such, by regulatory agencies 
in rate making. Their chief value would 
appear to be in highlighting the necessity 
of recognizing—somewhere in the proc- 
ess, and through a separate allowance if 
need be—the problems created for regu- 
lated businesses by changes in the pur- 
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chasing power of money, which unregu- 
lated enterprises are free to combat with- 
in the limits permitted by their com- 
petitors. 


is in the determination of the fair 
rate of return that the greatest oppor- 
tunity for a more realistic approach 
probably exists. Increasingly over the 
years commissions have tended to adopt 
a quite mechanistic approach to this high- 
ly important phase of regulation. Requir- 
ing some standard upon which to base 
their conclusions, they have relied more 
and more upon the historical costs of 
capital, evidenced in the case of the equity 
by earnings-price ratios. They have 
seemed to base their conclusions more 
upon the results of such computations for 
the capital now invested in the business 
than upon informed judgments regarding 
current capital requirements and money 
market conditions. 

Apart from the fact that earnings- 
price ratios may look more to the past 
than to the present and future, the re- 
sultant of their use as an index to the 
requisite return is ordinarily then applied, 
not to the market price, but to the book 
value of the equity. Where, as is the case 
of financially healthy utilities, the market 
price of the stock is substantially in ex- 
cess of book value, the inevitable result 
is to reduce correspondingly the permitted 
rate of return. This suggests that earn- 
ings-equity ratios might be more appro- 
priate than earnings-price ratios as points 
of departure in determining the fair rate 
of return. Furthermore, the feasibility of 
using earnings correlated with risks in 
unregulated business needs much more 
exploration. 

In any event, this determination should 
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not be just an arithmetical calculation 
attuned to capital costs in the past. Leay- 
ing aside issues involving reparations or 
the amounts of refunds due under rate 
suspension proceedings, rate regulation is 
prospective in character; therefore it js 
current and future, not past, capital re- 
quirements and the cost of meeting them 
that are important. This, of course, is an 
area in which past and _ prospective 
changes in the value of money and in the 
costs of both capital and operations 
should be taken into account; it cannot 
be dealt with intelligently as a matter 
merely of bookkeeping. 


Rate Adjustments 

a eee, and cutting across most of 

the matters mentioned thus far, there 
is the question of rate adjustments to 
produce the desired result. Aside from 
the distribution of revenue collections over 
the various classes and volumes of serv- 
ice, this involves most importantly the 
time period to be used for regulatory pur- 
poses and the weight to be given to rea- 
sonably predictable changes in demand, 
costs, and the like. No doubt there would 
be general agreement that the basis used 
should be “representative”; it should ex- 
tend over sufficient time to smooth out 
abnormalities, and adjustments should be 
made to eliminate the effects of nonre- 
curring items. 

In this process it makes sense, of course, 
to match revenues, expenses, and invest- 
ment in point of time. Accordingly, in 
determining the reasonableness of charges 
in the past the practice has developed of 
using a rate base derived by averaging 
net plant balances at the beginning and 
end, or through, the period in question. 
And there has been a tendency, in turn, 
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to utilize this method in establishing a 
test period related to the past as a basis 
for projecting future earnings, with ad- 
justments only for so-called “known 


changes.” 


vain there can be no quarrel with 
the proposition that it is necessary 
to proceed from the known past into the 
more uncertain future, logic calls for a 
similar matching of periods when rates 
are being fixed prospectively. This would 
require the use of anticipated investment 
over a reasonable future period when the 
rates in question will be collected, as well 
as according due weight to foreseeable 
changes in the levels of operating costs 
and in the demand for various types of 
service. 

Because this is difficult and somewhat 
conjectural, commissions generally have 
been understandably reluctant to look very 
far ahead. But the welfare of the regu- 
lated businesses—and of the public de- 
pendent upon them—requires that the ef- 
fort be made, and that reliable and real- 
istic future projections be furnished to 
the commissions. And at the same time, 
while it is necessary for the regulatory 
agencies to scrutinize these estimates most 
carefully, it is equally important that, 
rather than seeking to squeeze out the 
last nickel, they adopt a sufficiently liberal 


€ 


attitude toward them to preserve the 
managerial initiative and flexibility which 
are indispensable to continued progress. 


a is in these areas that the chief current 

economic problems of the regulated 
industries—and also, perhaps, their great- 
est immediate opportunities—lie. In con- 
clusion, the situation may be summed up 
by paraphrasing and broadening a recent 
statement by an outstanding leader in the 
utility industry, as follows: 


Today as always we depend on both 
federal and state regulatory bodies see- 
ing the wisdom of earnings that will 
keep our businesses in good financial 
health and assure first-rate service at 
reasonable cost. In recent years we have 
been able to improve both service and 
earnings by introducing better equip- 
ment, widening our service offerings, 
and increasing efficiency. When these 
efforts are effective, as they have been, 
we do not believe that regulators should 
penalize progress and destroy incentive 
by putting a low ceiling on profits. As 
long as profits are within a reasonable 
range—and there is no part of the regu- 
lated businesses today where they are 
above that—we need the leeway that 
spurs effort and brings about real 
progress.’* 


Footnotes 


1] am indebted to Messrs. William L. Larrabee 
and Wesley Reynolds, of the New York Telephone 
Company, for assistance in securing these and other 
telephone statistics used herein, and to my associate 
at American Airlines, Lawrence G. Wire, in con- 
nection with certain of the air-line statistical com- 
parisons. 

2“Making Money in the Airline Business,” 
American Airlines, Inc. May, 1961, p. 9. These 


figures are before giving effect of the merger on 
June 1, 1961, of Capital and United Air Lines. 

3 Tbid. 

4 Opinion and Order No. E-16068, CAB Docket 
No. 8008, General Passenger Fare Investigation, 
November 25, 1960. For a discussion of the issues 
and history of this proceeding, see the writer’s 
article “Regulation of Returns to Transportation 
Agencies,” 24 Law and Contemporary Problems 4, 
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Duke University School of Law, Autumn, 1959, 
issue, pp. 702-732; also, “The Rate of Return in 
Air Transport,” by Paul L. Howell, ibid., pp. 677- 
701. 

5 Reported operating revenues rose from $2.4 bil- 
lion in 1946 to $9 billion in 1960. 

6“Regulation of Returns of Transportation 
Agencies,” by Nelson Lee Smith, of. cit., p. 708. 

7Lester T. Potter, president of the American 
Gas Association, before the New York Society of 
Security Analysts, as reported in The New York 
Times, June 15, 1961. 

8 According to preliminary figures released by the 
Air Transportation Association, The New York 
Times, June 17, 1961. Comprehensive financial data 
for the first six months of 1961 are not yet avail- 
able at the time of writing. 

9Order No. E-16605, CAB Docket No, 11699, 
United-Capital Merger Case, April 3, 1961. 

10 Order No. E-16931, CAB Docket No. 12285, 


New York-Florida Renewal Case, June 12, 1961, 

11 All these figures are from the Tax Foundation, 
as reported in The Wall Street Journal, June 5. 
1961. 

12“Economic Policy for the 1960's,” an address 
by Allen H. Temple, vice chairman, First National 
City Bank, before the New York Chamber of Com- 
merce, May 3, 1961. 

18 For a discussion of some aspects of this matter, 
see “The Administrative Process,” by Nelson Lee 
Smith, Pusiic Urtitit1es FortNIGHTLY, September 
24, 1959, pp. 549-559; James M. Landis, “Report 
on Regulatory Agencies to the President-Elect,” 
December, 1960; “Report of the Special Committee 
of Executives on Regulatory Affairs”; American 
Gas Association, March 7, 1961. 

14 Adapted from address by Frederick R. Kappel, 
chairman, American Telephone and Telegraph Com- 
pany, at the annual meeting of share owners, Chi- 
cago, Illinois, April 19, 1961. 





How Washington’s Anvil Chorus Works 


"A LL the vast publicity machine that always goes into concerted 

action for a liberal cause had gone to work for Bob Leffing- 
well; an operation so honed and smoothed and refined over the 
years that none of its proprietors even had to consult with one an- 
other. The instinct had been alerted, the bell had rung, the national 
salivations had come forth on schedule... . 

“As of then, however, Mr. Justice Davis knew only that the edi- 
torial comment on his boy was, on balance, generally good. The 
Washington Post had indeed, as he had hoped, come out four- 
square for the nominee in its Saturday morning edition, and an edi- 
torial of fervent affirmation had been accompanied by a brilliantly 
clever and savage cartoon.... 

"Also before him lay the Washington Evening Star and The Wash- 
ington Daily News, and as he had expected, the Star was cautious 
but friendly while the News was friendly but cautious. In sum, the 
Star was for the nominee—'providing he can show, as we know he 
can, that he is fully devoted to the interests of his country abroad 
and has some specific solutions for the problems in that area which 
now confront her.’ The News (in an editorial entitled, ‘It's Up to You, 
Bob') was on the fence but leaning—'We're for him as head of the 
FPC and the ODM; we think we're probably going to be for him for 
Secretary of State. We'll be watching those hearings, as will all 
citizens, with an attentive ear and a watchful eye.’ Mr. Justice Davis, 
sure that both papers would come around and that the Star would 
then, with all the solidity of its traditional influence in the com- 
munity, nicely compliment the more highflying Post, put the local 
papers aside and turned thoughtfully to those of a more national 
scope. 

—EXCERPT from "Advise and Consent,” 
by Allen Drury. 
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Talking to Employees— 


About What? 


First, about running the business, to seek their 
understanding and teamwork. Then, even the 
smallest organization has family spirit, to be 
cultivated, part of the company's citizenship. 
And always, free enterprise and the American 
way of life have to be spoken for, against 
enemies. 


By JAMES H. COLLINS* 


T last count, over this broad land of 
ours, there were some 10,000 em- 
ployee magazines being put out by 

every sort of business concern, from large 
companies, including utilities, with thou- 
sands of people on their payrolls, and 
from that down to companies with only a 
few hundred, or even a few dozens, 
among them retail stores. 

Many of these periodicals are real 
“slick” magazines, with editorial stz ‘s, 
special writers, professional photogra- 
phers, original paintings, and color jobs. 
Others are in the “pulp” category, cheaply 
gotten up in newsprint, mimeographed. 

An average cost estimate of 50 cents 
per copy has been put on them all, obvi- 
ously too low, even for printing, much 
less mailing and postage. Anywhere from 
30 to 75 million copies are the estimated 
circulation. 

There is one regional Bell magazine 
that every three months marshals postage 
stamp size pictures of employees who 
have been promoted, transferred, or re- 


*Professional writer, resident in Hanover, Penn- 
sylvania, 














tired. There are 500 of them in organi- 
zation changes alone, and anybody who 
knows what half tones cost, especially 
these small ones, will have a calculation 
seeing what four bits would buy there. 


7 to the people who work for 

you would seem to be a simple thing, 
but in these technological times there has 
to be an educated term for it, “Employee 
Communications.” Along with the em- 
ployee magazine it includes meetings, con- 
tests, plant parties, letters to the wives 
at home, suggestion boxes, questionnaires, 
refresher courses... 

This term gives the impression that 
the people who work for you are at a 
distance, not easily reached, suspicious, 
hostile—and in some ways they are all of 
that. 

According to the kind of business, its 
size, its location, there are many differ- 
ent reasons for talking to them, and per- 
haps the commonest is to create the feel- 
ing that the organization is one big 
family. 

In its finer hours, management, having 

SEPTEMBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


cleared its desk of problems, overcome 
difficulties, and done its proper job, will 
feel a glow of pride in itself, and the 
organization, and the guys and dolls all 
down the line. It will feel that the organi- 
zation renders a vital service to the com- 
munity, the national economy, and that 
it rates a round of applause. From cus- 
tomers, stockholders, the citizenry, and 
from employees, who have contributed to 
this splendid emotion, and who ought to 
feel that they belong to a useful business 
family, to take pride in it, and among 
neighbors and friends, throw out the 
chest. 

Also, it is felt that free enterprise, 
private ownership, and the American 
way of life should be inculcated in these 
magazines, and that a character known as 
the “talking employee” should be primed 
with sound information about these 
things, and be relied upon to speak up 
for them. 


“My Job Is My Status!” 


KE" before management puts it to 
work, this family spirit exists in 
every kind and size of work force. 

A small manufacturing concern in Los 
Angeles, with a couple of hundred em- 
ployees, outgrew its city quarters, and 
picked a staid orange-growing town 50 
miles out as a good place to grow greater. 

The citizenry were dubious—a factory, 
with its noise, smoke, smells? And fac- 
tory hands? 

The owner brought parties of towns- 
people in to see the factory, the process, 
meet employees. Distrust was broken 
down, The move was made into a modern 
plant, with company-sponsored housing 
for employees. 

Soon after the move, employees came to 
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the owner and said, “We ought to have 
a magazine—will you pay for the print- 
ing?” A modest “pulp” sheet was started, 
with factory news, marriages, births, 
sports, corny country correspondence 
items. But giving the feeling of the work- 
ing family, now a part of a community, 
In the city, these workers had no sense 
of being part of the town. Their industry 
has no customer contacts. Their little 
news sheet was copied in the local news- 
paper, and the citizenry soon learned that 
in the factory, and its people, they had a 
new community asset. 

This family spirit among employees is 
really status. When a jobholder is asked, 
“Where do you work—what kind of com- 
pany is that to work for?” he is going to 
build it up as an important concern. Being 
able to hold a job there adds to his own 
importance. The family coherence is there, 
and can be put to work in numerous ways. 


HE clan spirit seems to be best culti- 

vated in employee magazines when 
the company is closest to the community. 
Not all businesses are so tied in with the 
community. Manufacturing concerns may 
have no consumer contacts, selling their 
products to other industries, or turning 
them over to distributors. They are part 
of the community as job makers, taxpay- 
ers, and so on, but have few dealings with 
the citizenry. Their employees have al- 
most none at all. 

Hardly any industry has such an array 
of stimulants for family spirit as the 
telephone business, and ties with the com- 
munity. They are all open to study, in its 
employee magazines, for adaptation by 
other industries. None of them are pat- 
ented, all in the public domain. 

When it started, as an entirely new 
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business, the telephone company could not 
use any of the trades of that time. The 
butcher, baker, and candlestick maker had 
too much to unlearn to be taught tele- 
phone jobs. Clean slates were needed, and 
nice home girls were sought as operators, 
and teachable young men out of school. 
Telephone management had a saying, 
“We take them out of school, test and 
teach them jobs, keep them as long as 
they are able to work, and finally bury 
them.” Though there are seventy-odd 
years of experience behind this philos- 
ophy, and it is taking on amenities that 
were unknown in the infancy of the busi- 
ness, this is still the general idea. 


What People Like to Read 


H ioscoragaeie magazines abound in clan 
news, pages of employees promoted, 
transferred, retired, with portraits by 
which fellow workers and friends can 
recognize them. Even after retirement 
there are the pioneers with their associa- 
tion, holding meetings and conventions, 
keeping alive the clan spirit, comparing 
the days that were with those of today. 

On the community side, these maga- 
zines publish articles about regional scen- 
ery, parks, fishing and like resources, and 
history, local industries, many of them 
linked with the company, as the direct 
dialing into large organizations now sup- 
planting PBX switching. Manufacturing 
and other concerns have such ties with 
the community, to be discovered and de- 
veloped. 

General magazine editors have yard- 
sticks for measuring reader interest. 
“People will read anything about food,” 
is one, “but are apt to shy away from 
articles about education.” One of the 
surest-fire subjects is the community. 


People are always eager to read about the 
town they live in, and general magazines 
and newspapers keep this interest con- 
stantly at work, in special editions devoted 
to “Beautiful, Busy Blankville.” It is a 
never-failing theme for employee maga- 
zines. 


HE closest tie a telephone company 

has with its community is, of course, 
its spirit of service. In trouble and disas- 
ter, people turn to the telephone, with its 
tradition of service, standing up to what- 
ever may come, even to going down in 
defeat. Telephone employees have long 
been trained for their own protection in 
first aid, safe working and driving, and 
these skills are constantly being used for 
the public’s benefit in countless ways, in- 
stances of which are steadily in the news. 
It would not be easy to support the state- 
ment with statistics, but unquestionably, 





SEPTEMBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


if it could be, it would be found that the 
public has more contacts with telephone 
people than any other industrial group. 
And pleasant contacts—through the years 
“The voice with the smile” has been a 
reality. 

People will grouse about rates and other 
routine matters, but for telephone people 
they have nothing but confidence, and 
good feeling. How this good will and 
trust have been brought about is a fruit- 
ful field of study for other industries. 


A “Buck of the Month Club” 


mee for every sort of “cause” is 

sought in employee magazines—com- 
munity charities, medical research funds, 
the multiplying money-raising drives 
around the calendar, and for emergen- 
cies, and latterly for colleges and educa- 
tion. In a drive, money raisers aim at 100 
per cent publicity, articles in every kind 
of publication, mention on every broad- 
cast, a word at the end of the weather 
report. Whatever the excesses, there is 
the ticklish problem of where to draw 
the line in employee magazines, to avoid 
the time wasting and confusion of direct 
appeals to employees. 

In some cases, employees themselves 
have eased the situation, as the people on 
the payroll of a large aircraft company. 
They maintain a “Buck of the Month 
Club,” to which each employee contributes 
a dollar from pay, taken off automatical- 
ly. Managed by a board of employees, this 
club makes contributions to each approved 
cause, and also to emergency causes of its 
own. Its fund cannot cover every demand, 
but it does avert much direct solicitation. 

Down under the surface of money 
drives there is likely to be some arm 
twisting. Quotas are set for a company, 
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according to its size. Pressure is some- 
times put on the individual employee to 
contribute a percentage, or else—jobs 
have been lost for failing to conform to 
the pattern. In this probing age, money 
drives might furnish an interesting field 
for investigation. Management will do 
well to see that it is not being exploited in 
the name of charity and good citizenship, 


Looking over Management’s Shoulders 


te of the areas in which management 

likes to talk to people on the payroll 
is about the difficulties of running the 
business. Articles are published about ris- 
ing costs, especially in equipment and sup- 
plies. Wages and labor costs are generally 
soft pedaled, to get around sleeping dogs. 

Employees do not need reading matter 
about inflation, what it does to their own 
budgets, but do not always understand 
that their company is affected in the same 
ways. The company is big, rich, the 
“brass” draws good salaries for meeting 
such problems. Management cannot cry 
in its beer, but it does feel that if the rank 
and file understood the inflexibility of 
rates in regulated business, and the diffi- 
culty of turning that supposedly simple 
trick of passing costs along to the con- 
sumer, it would bring about more of the 
finest hours. The load of expensive paper 
work laid on management by government 
bureaus, pending legislation, taxes, and 
the job of collecting them—these are 
topics seldom absent. 

Also, these magazines run articles deal- 
ing with broader economic matters, free 
enterprise, the American heritage of free- 
dom for the individual to work out his 
own success, the dangers that threaten it, 
the real nature of profit, the machinery 
of the capitalistic system, by which a fam- 
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ily buys almost anything it desires with a 
signature, and a corporation buys equip- 
ment for growth, private versus public 
ownership in terms of jobs... 


AS an end product of this talk, manage- 
ment has in its mind’s eye a charac- 
ter called the “talking employee,” who is 
well-informed about the company he 
works for, has both feet on the ground 
economically, and who, when he hears 
people criticize it on misinformation, will 
speak up on facts. The company with one 
such advocate in fifty has a constructive 
minority buttressing its position. A check 
up on employee activities and hobbies 
would undoubtedly disclose that many 
speak for their companies, and their 
own standing in the community, to audi- 
ences of neighbors and friends. 

While management is talking to em- 
ployees, presenting the economic facts of 
life, there are adroit publicists spreading 
misinformation on opposite sides. The 
propaganda for new eras, centralization, 
liberalism in phases from Socialism to 
totalitarianism, is ceaseless and convinc- 
ing, well flavored with emotion. It can 





promise anything, point to the green hills 
in the distance, the blue skies of better 
days—‘“Everything the hen lays except 
the egg,” in the dry Spanish saying. 
Besides this tightly organized misinfor- 
mation, there is the grapevine. What 
winds of rumor set the commonalty play- 
ing horses in the stock markets? Manage- 
ment feels that it ought to be setting em- 
ployees right with sound information. 


Good Questions—No Answers 
A’ opposite number for the talking em- 

ployee is the talking vice president. 
Let a real one, and his real experience, 
serve as an example—good or bad. 

Vice president in charge of personnel, 
Mr. Goodwill, thought that there might be 
a corner in the employee magazine where 
the rank and file could ask questions, and 
be answered by a responsible executive. 
A very good idea, too, if the sleeping 
dogs in such a corner are known, and got 
around, 

The first questions were innocent, about 
what happens with group insurance if 
this and that happens, about job security, 
the contingency of automation, about self- 
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training for promotion. All of which Mr. 
Goodwill could answer reassuringly. 

But presently the questions changed, 
dealing with wages. Family budgets were 
compared with company profits as stated 
in the latest annual report; there were no 
answers the talking vice president could 
give. He found himself in the predica- 
ment of the minister who volunteered to 
take over the Sunday school while the 
superintendent was on vacation. 

“Now, does any little boy or girl want 
to ask a question?” he began. 

Little Mary’s hand went up. “Yes— 
where do babies come from?” 

“Ah! Now would some other little boy 
or girl like to answer Mary’s question?” 

The vice president’s question-and-an- 
swer corner quietly disappeared. 

But it might have been revamped. 


Breaking Very Bad News 


— happened there was that a per- 
fectly decent management wish to 
enlist employee understanding and co-op- 
eration in running the business, suddenly 
slipped into the limbo of collective bar- 
gaining. In theology, limbo is a region 
between heaven and hell. What manage- 
ment heaven would be like must be left 
to the imagination, but collective bargain- 
ing is certainly the other place, with its 
contract dates, and bickering, its knives 
sharpened for each other months ahead, 
its pressures and publicity. In that region 
talking to the rank and file really becomes 
“Communications” in remoteness, double 
talk, sleeping dogs to be got around. 
Collective bargaining matters are gen- 
erally avoided in employee magazines as 
too controversial, and problems to be 
dealt with separately, in their own area. 
But there are other viewpoints, strik- 
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ingly set forth in the experience of a 
Pittsburgh manufacturing company. 


oie the possible effects, pro and 

con, of legislation pending in 1955— 
the Kennedy-Ives Bill, Transportation 
Act, and other measures—the relations 
executives of the Koppers Company de- 
cided that employees ought to understand 
the company’s viewpoint on those effects 
on the business, and therefore to employ- 
ment. 

These were controversial matters, in- 
volving labor and business organizations, 
but it was felt that employee understand- 
ing and support, while the new laws were 
pending, ought to be enlisted. Besides 
being controversial, such matters tend to 
be argumentative and abstract in presenta- 
tion. However, they were given clarity 
by hanging them on a news peg. The com- 
pany’s news sheet, its form of employee 
magazine, was the chosen medium for 
presentation, supplemented by letters, 
signed by the president, seeking employee 
support. At the same time company poli- 
cies and programs were explained, with 
reasons why they were being put into 
practice. This created a greater degree of 
believability, and management’s sincerity. 

Three years later, this policy of talking 
to employees about management’s prob- 
lems paid off in a dramatic way. 


” February, 1958, the company found 
that in the previous year, while it had 
enjoyed a record sales volume over 1956, 
its profits were off 22 per cent. A familiar 
situation then, and since. Many concerns 
that have been running along prosperously 
are, today, falling into the red, from di- 
verse causes, and face severe adjustments. 
In one case, recently, employees hanged 
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the president of the company in effigy, 
doing nothing to remedy the situation, 
but at least blowing off steam. 

Finding a culprit to hang at Koppers 
would have been difficult for two rea- 
sons. The causes of the slump were multi- 
ple. That company is in metals, chemicals, 
and other lines, and has steel, automobile, 
railroad, aircraft, and other customers 
whose business was off. Prices had to be 
lowered on some products, were higher 
on some materials, and in others there 
were shortages. Second, management had 
been talking to employees for several 
years, letting them look over its shoulder 
at policies and problems. 

A year of severe readjustment lay 
ahead. Management announced steps to be 
taken, such as reducing overhead, balanc- 
ing inventories with sales, apportioning 
work, transferring people from one de- 
partment to another, adjusting vacations 
to work loads, cutting out new hirings 
when employees left or were retired, and 
in general changing work habits in ways 
that would have been disliked had not the 
reasons been understood. 

Besides breaking the bad news, em- 
ployees were asked what they wanted to 
know about management’s plans for meet- 
ing the crisis. They wanted to know about 
plans, objectives, new products under de- 
velopment, their success or failure. They 
wanted information, to know what lay 
ahead, to co-operate individually. 


Getting Down to Breadbasket 
Level 
Apnoea executives took a stance on 
collective bargaining, six years ago, 
that has attracted a good deal of attention, 
and has points in this controversial field 
that seem to be suitable for other manage- 


ments. That labor and management eye 
each other like a couple of strange bull- 
dogs, and are organized for war—over- 
organized—is one of those things that 
need not be mentioned. 

In determining what to talk about in 
Koppers News, this company’s relations 
executives made a thorough study of em- 
ployee publications and of labor union 
newspapers. They decided that the latter 
were doing a much better job of propa- 
ganda, and that employee publications 
were not counteracting it to the extent 
that, to them, appeared possible. As in all 
propaganda, much misinformation was 
being disseminated, and emotion played 
upon regardless of truth. 

The basic theme of this propaganda is, 
fear of unemployment. For job security, 
there were advocated large government 
construction programs, housing, schools, 
highways; increased minimum wages; un- 
employment benefits in terms of money 
and time; increased income tax exermp- 
tions; legislation to increase mass pur- 
chasing power—and, underneath all, blind 
advocacy of government ownership for 
utilities and other activities. This was a 
blueprint of a best possible world, from 
a sound economic viewpoint, subject to 
some corrections, which Koppers’ rela- 
tions people maintained were not being 
made in employee magazines." 


iw their judgment, the union press was 
doing a superior journalistic job, uti- 
lizing the news stories bearing on legisla- 
tion, automation, unemployment, company 
profits. Any stick to beat a dog, and 
everything pitched on the “breadbasket” 


1“Round One: Union versus Company Publica- 
tions,” by Fred C. Foy and Robert Harper, Harvard 
Business Review, May-June, 1955. 


SEPTEMBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


level, where in their opinion employee 
press presentations tended to be academic. 
Often dignified, gentlemanly, not realiz- 
ing that this slugging match was toe-to- 
toe. 

An editorial line suggested by these 
investigators is to tell employees how 
pending legislation is likely to affect a 
company, and therefore its jobs. Also, 
pending legislation, and proposed changes, 
as from private to public management, is 
vague in its wording, complicated by 
amendments and debate, and falls short 
of accomplishing what its proponents ad- 
vocate—in many cases the mere wording 
of such acts is meaningless, does not say 
what it is supposed to say. 


| peeeneenesarynall view of jobs is rec- 
ommended to management. Startling 
changes have come postwar to employ- 
ment. Once, a pay envelope was simple, 


contained bills and coins to take home, 
with no deductions. Today, there are in- 
come tax, Social Security, unemployment, 
insurance, and other deductions. A job 
is a complicated affair, with unemploy- 
ment benefits to be applied for as working 
hours change. Fringe benefits now amount 
to more than 22 per cent of payroll, more 
than 50 cents per payroll hour. The fi- 
nancial details of a job run off into em- 
ployee credit unions. Banks are moving 
into factories to cash employee checks, 
receive deposits. 

Add to all these complexities the fear 
of unemployment, through automation, 
changes in markets for a company’s prod- 
ucts brought about by competition, fash- 
ion, and it is realized that a jobholder 
has much on his mind. There is talk of 


retraining for the displaced employee, 
He has hopes for his youngsters—what 
sort of education will equip them for the 
greater change that will come tomorrow, 
in that simple American billet that was, 
yesterday, a job? 


Slick or Pulp? 


deca to talk to employees in a 
slick magazine or a newsprint sheet, 
is a matter to be decided on the size of 
the work force, and its character—and 
of course the cost. 

The magazine is most expensive, is 
most suited to half tones of people, their 
promotions and transfers, the news of the 
“family,” and to full-scale articles about 
new plant, equipment, and methods, and 
company ties with the community. 

The cheaper news sheet is advocated 
by many personnel managers because it 
is like a newspaper, that everybody is 
reading every day, and can be issued 
oftener. Some personnel men maintain 
that, for some work forces, it could be 
issued daily, and be worth it. 

Some companies publish a magazine, 
and supplement it with occasional news 
sheets. Frequency of publication is an- 
other matter to be decided on the job to 
be done. Monthly publication of a maga- 
zine is expensive. Seven issues yearly is 
practically monthly. Some large organi- 
zations issue a magazine quarterly, and 
the flexible news sheet can be scheduled 
for busy months, vacations, and as cir- 
cumstances dictate. The Koppers news 
sheet was scheduled for a three-week 
period, and, during the year of the re- 
cession, was one of the general economies, 
cut down from 22 to 17 issues. 
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Water Resources Bill 


7 Senate Interior Committee is ex- 
pected shortly to report to the Senate 
floor the administration’s bill which would 
create a Cabinet-level Federal Water Re- 
sources Council. 

The bill (S 2246), which has the per- 
sonal backing of President Kennedy, is 
designed to further the research and de- 
velopment of river basin development. 

Hearings on the bill concluded with a 
series of joint sessions of the Interior 
Committee and the Senate Public Works 
Committee. Testimony before the joint 
meetings revolved over the question of 
whether the bill would tend to provide 
for government domination of all water 
resources development. 

Senator Gale W. McGee (Democrat, 
Wyoming), a witness before the com- 
mittee, said that the bill was a “striking 
and timely recognition” of the importance 
of resource development to the national 
economy, 

However, a U. S. Chamber of Com- 
merce spokesman, Robert C. Wylie, op- 
posed the legislation because, as he said, 
it would “tend to nationalize all water 
resources planning and development.” 
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William G. McFadzean, speaking for the 
National Association of Manufacturers, 
said Congress would curtail its own 
legislative powers if it passed the bill in 
its present form. He said the proposed 
council would have the power to set the 
nation’s water policies, a present preroga- 
tive of the Congress and clearly a legisla- 
tive function. He urged the Senate to 
alter the bill so as to permit development 
of water power by investor-owned utili- 
ties to forestall attempts to extend what 
he called “public-subsidized power.” 


c= spoke in favor of the legisla- 
tion, but questioned whether as it 
stood at present, the bill would go far 
enough. Among those who expressed 
those doubts was a spokesman for the 
National Association of Soil Conserva- 
tion Districts. A member of the Southern 
Pine Association, testifying for the 
National Lumber Manufacturers Asso- 
ciation, expressed the fear that the bill 
would give priority to water resources 
over timber resources development and 
conservation. The committee also heard 
the recommendation that there be set up 
a presidential commission of Cabinet 
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members to co-ordinate federal resource 
activities along state boundaries. 

A clew on how the committee will 
probably report out the bill came in a 
statement by Senator Philip A. Hart 
(Democrat, Michigan). He said in these 
days of difficult defense and budgetary 
problems it becomes “all the more neces- 
sary that the moneys spent for water re- 
source development—which is imperative 
—be spent efficiently and in a co-ordi- 
nated fashion’; namely, through the 
agency of the administration’s own bill. 


> 


Swidler Officially Named to 
FPC Chair 


ere Kennedy officially appointed 
Joseph C. Swidler to assume the chair- 
manship of the Federal Power Commis- 
sion, effective September 1st. The Presi- 
dent had made known this was his wish 
as far back as March when he first ap- 
pointed Swidler as an FPC commissioner. 
Knowing that Swidler was tabbed as the 
President’s personal choice as chairman, 
and that he would replace a Republican, 
Jerome K. Kuykendall, an Eisenhower 
appointee, ruffled a few GOP feathers 
when Swidler’s name came up for con- 
firmation before the Senate in June. For 
several weeks, the confirmation was held 
up by the Senate as heated debate over 
the former TVA counsel occupied the 
attention of Senate members. 

Because of his TVA background and 
reputation as an advocate of govern- 
iment-owned power operations, Swidler’s 
nomination was also opposed by some 
conservative Senators though his nomina- 
tion was finally confirmed on a voice vote 
with only Senator Strom Thurmond 
(Democrat, South Carolina) dissenting 
on the record. 

Even though Swidler was confirmed 
as a commissioner and not as a prospec- 
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tive chairman, the probability that the 
President would elevate him to the top 
position prompted Senator Everett M. 
Dirksen (Republican, Illinois) and others 
to vehemently oppose the appointment, 
Dirksen cited FPC statutes and warned 
President Kennedy not to replace Kuy- 
kendall. 

If the President did so, Dirksen 
said, the GOP would have no recourse 
but to go to the courts. Dirksen based his 
argument on the grounds that Kuyken- 
dall, appointed by the previous adminis- 
tration, under the present law could not 
be removed from his post as chairman 
until his term expired in June, 1962. 


- ligomae in July, however, a “settlement 
out of court” was reached. When 
Swidler was sworn in as a commission 
member, it was jointly announced by 
Kuykendall and Swidler that the latter 
would take over the chairmanship Sep- 
tember Ist. Whether Kuykendall would 
remain on the FPC as a commissioner un- 
til his term expired was left to Kuyken- 
dall and this is still in doubt. This com- 
promise headed off the legal battle which 
Dirksen had promised. The feeling has 
been that Kuykendall would stay on as a 
commissioner beyond September 1st only 
for a token period of time, since it is ex- 
pected he would like to return to private 
law practice. His term has only seven 
months to run after September Ist in any 
event. 

Kuykendall’s resignation would give 
President Kennedy five out of five FPC 
appointments within his first year in the 
White House and would make it unneces- 
sary as a matter of practical administra- 
tive control for him to submit a reor- 
ganization plan for the commission to the 
Congress, thereby risking another “veto” 
defeat at the hands of Congressmen. The 
President’s batting average was only 500 
(3 out of 6) on the half-dozen regulatory 





attet 
over 
ton, 
T 
fere 
opel 
prot 


WASHINGTON AND THE UTILITIES 


commission plans submitted as of that 
time. 


UYKENDALL is the only hold-over 
K commissioner from the previous ad- 
ministration. Swidler, Howard Morgan, 
and Lawrence J. O’Connor are all recent 
presidential appointees. There is one 
vacancy on the commission, caused by 
the unexpected death of Frederick Stueck 
in July, and several persons have been 
mentioned in line for the position. The 
President, however, has given no hint as 
to when he would name a fifth member 
to the FPC. An interesting side light is 
a gubernatorial boom for Commissioner 
Morgan to enter the Oregon Democratic 
primaries as a possible opponent of Gov- 
ernor Hatfield. The Portland Oregonian 
gave considerable space to this possibility. 

Among those rumored under considera- 
tion for the FPC spot are Robert M. 
Weston, an FPC examiner and former 
member of the District of Columbia Pub- 
lic Utilities Commission; Charles Ross, 
chairman of the Vermont Public Service 
Commission ; and Eugene Connolly of the 
Pennsylvania commission. Ross, Weston, 
and Connolly are all Republicans, and it 
seems likely that the President, with 
Democrats already holding the balance 
of power on the commission, will appoint 
a Republican to fill the open post. 


¥ 


Seek Compromise on Hanford 


Plant 


Ho and Senate conferees met late 
in August in an unsuccessful initial 
attempt to decide upon a compromise 
over the $95 million Hanford, Washing- 
ton, electric generating plant proposal. 

Though the joint House-Senate con- 
ference failed to reach any results in their 
opening meeting, it was felt that a com- 
promise, of some sort or other, might be 


reached before adjournment. Both houses, 
especially the Senate, were looking at the 
passing days which left little time before 
the end of the session. (The Congress 
hopes to adjourn by mid-September. ) 
Some reconciliation of views between the 
House and Senate conferees is aimed for, 
since the Senate does not feel disposed to 
hold up the passage of the whole AEC 
authorization bill, of which the Hanford 
plant is only a small part, beyond the ad- 
journment of Congress because of the 
urgency of several other sections of the 
bill. 

One of the compromise proposals 
which has been mentioned would author- 
ize the construction of one generator at 
Hanford at a cost of $58 million. The 
original Hanford proposal, which set off 
the whole bitter debate between the two 
houses of Congress, was for two genera- 
tors costing $95 million. This initial pro- 
posal would have generated 800,000 
kilowatts of electric power for transfer 
to the Bonneville Power Administration. 
It was twice soundly defeated in the 
House, and approved by the Senate. The 
conference committee was appointed to 
seek a resolve to the impasse which was 
holding up the passage of the overall 
AEC bill. 


HERE is the possibility that the one- 

generator compromise will find favor 
among the majority of the eight con- 
ferees, which are known to favor the 
plant, and that it, or some other proposal 
which would retain the Hanford plan in 
a watered-down version, would receive a 
favorable vote from the conference. 

It seems unlikely, however, that the 
House will reverse its thinking and accept 
anything which includes even a half-a-loaf 
Hanford proposal. In fact, the House 
may be quite unhappy about its conferees 
if they return with approval of the Han- 
ford generating plant, and disregard the 
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House’s instruction and feelings on the 
plant which were so forceably and de- 
cisively exemplified in its two previous 
votes on the measure. 

Without a doubt, the Senate and the 
administration would favor the com- 
promise plan of one generator, since it 
would more than keep the Hanford plant 
measure alive. It would do half the job 
right away and leave the other half for 
almost certain approval later. 


The administration’s view predomi- 
nates in the make-up of the joint con- 
ference. It includes three Senate Demo- 
crats who are known to favor the 
Hanford plant: Chairman Clinton P. 
Anderson (New Mexico), Henry M. 
Jackson (Washington), and John O. 
Pastore (Rhode Island), and two 
Republicans: Bourke B. Hickenlooper 
(Iowa) and Henry C. Dworshak 
(Idaho). On the House side there are 
Chet Holifield (California) and Melvin 
Price (Illinois), two Democrats who 
favor the passage of the measure, and 
Republican James Van Zandt (Pennsyl- 
vania) an outspoken foe of the Hanford 
plant. 


i eon one-generator compromise is ex- 
pected to find favor with such ad- 
ministration backers of the Hanford pro- 
posal as Holifield, Anderson, and Pastore. 
However, some Capitol Hill observers 
find it hard to see how the favorable re- 
port on this compromise which they are 
expected to push through the joint com- 
mittee, despite opposition from a conferee 
such as Van Zandt, will receive any 
sympathetic response once it returns to 
the House floor. 

The one-generator plan, which would 
have a capacity of 400,000 kilowatts, 
would meet all of Hanford’s power needs 


by 1964 when the generator would go 
into operation. It is designed to meet the 
argument that the federal government 
should not get into the business of using 
nuclear energy to generate large amounts 
of power. One generator would just cover 
the amount of electricity Hanford would 
otherwise have to obtain from the Bonne- 
ville Power Administration. In other 
words, the Hanford plant would end up 
generating only enough power for its 
own use, and would not “export” any for 
use in the BPA transmission grid. 


5 


Maritime Industry to Receive 
Assistance 


lite bills, which will aid the ailing 
maritime industry, have passed the 
House and are awaiting Senate action. 
The four pieces of legislation would offer 
relief to the shipping industry by easing 
certain restrictions and favoring domestic 
shipping over foreign competition. In 
general, the four bills would: (1) En- 
courage the construction and maintenance 
of American-flag vessels in American 
shipyards by excluding foreign-built and 
rebuilt ships from carrying government- 
aided cargoes. Foreign registry vessels 
also would have to wait three years be- 
fore becoming eligible to carry such 
cargoes. (2) Allow government subsidy 
contract holders to use reserve funds for 
research, development, and design of new 
and advanced ship construction. (3) Ex- 
tend preferred status to mortgages cover- 
ing any vessel of 25 or more gross tons. 
The existing minimum is 200 gross tons. 
(4) Expedite payments on operating- 
differential subsidies to American-flag 
steamship lines by increasing from 75 to 
90 per cent the amounts which can be 
paid quarterly. 
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Approval Likely for FCC 
Reorganization Bill 


| esiageraty Kennedy was expected to 
sign the bill which is designed to im- 
prove the effectiveness of the Federal 
Communications Commission. In general, 
the bill resembles the reorganization plan 
which President Kennedy submitted to 
Congress but which the House of Repre- 
sentatives rejected on June 15, 1961. The 
major area of contention with the presi- 
dential plan concerned the delegation of 
authority. The defeated presidential pro- 
posal provided as follows: 


... There are hereby transferred from 
the commission to the chairman of the 
commission the functions of the com- 
mission with respect to the assignment 
of commission personnel, including 
commissioners, to perform such func- 
tions as may have been delegated by 
the commission to commission person- 
nel, including commissioners . . . 


The fear of Congress seems to have 
been that under the President’s plan, the 
chairman of the Federal Communications 
Commission would be given too much 
power, due, no doubt, to the fact that the 
President personally designates the chair- 
man. The bill finally enacted by Congress 
does not contain this feature but in other 
respects it provides for the delegation of 


decision-making authority to various 
lower levels of the commission other than 
its full membership. The exact language 
of the approved conference report fol- 
lows: 


When necessary to the proper 
functioning of the commission and the 
prompt and orderly conduct of its busi- 
ness, the commission may, by published 
rule or by order, delegate any of its 
functions . . . to a panel of commis- 
sioners, an individual commissioner, an 
employee board, or an individual em- 
ployee, including functions with respect 
to hearing, determining, ordering, cer- 
tifying, reporting, or otherwise acting 
as to any work, business, or matter... 


“= crux of the compromise lies in the 
fact that the delegation must be made 
by the full commission, according to its 
own rules, including the assignment of 
personnel to hear cases. In other words, 
the commission itself retains powers 
rather than delegating them to the chair- 
man whom a good many members of 
Congress feel might come under direct 
White House influence. 

Another aspect of the new reorganiza- 
tion plan is the elimination of the manda- 
tory right of appeal or review by the full 
commission of lower-level decisions. This 
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grants the FCC the discretion to grant 
such reviews rather than having dissatis- 
fied parties automatically entitled to such 
a review. Of course the parties involved 
would still have the right of appeal to the 
courts if they are dissatisfied with the 
final decision of the commission at what- 
ever level it might occur. 

It is hoped that the new arrangements 
will cut down on the docket load (prima- 
rily through the elimination of the auto- 
matic review provisions) and will also 
leave the full commission more time to 
devote to less routine matters. Although 
the plan, as signed into law, does not 
carry the entire Kennedy proposal, it 
certainly seems to provide adequate means 
for correcting a good many of the prob- 
lems that the Federal Communications 
Commission has been experiencing. 


¥ 


Astronomers Oppose Earth 


Girdle Plan 


inosine has been mounting to the 
government’s plan for placing into 
orbit a belt of short copper wires that 
would act as a reflector in the sky for 
radio communications. Most vocal in their 
opposition has been the International 
Astronomical Union, which recently held 
its annual meeting in California. The 
radio astronomers, whose studies depend 
on recording radio emissions from the 
heavens, feel the band of reflector wires 
will turn back a large portion of the 
signals which are now received and which 
are necessary to their work. 
Astronomers who depend on visual 
contact have also opposed the project 
despite government reassurance that the 
density of the hair-like wires in the 
initial experiment will be so that they will 
not interfere with astronomical observa- 
tion. Project West Ford, as it is called, 
also has the backing of several prominent 
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scientists and astronomers who have dis- 
agreed with the Astronomical Union's 
views. 


I the field of passive satellites (and 
the belt of copper wire would be just 
that) Echo I, the first such artificial re- 
flector, has amazed a good many scientists 
by staying in orbit over a year. Now 
under testing is an even larger version of 
Echo I which will be put into orbit some 
time in 1962. The major differences be- 
tween Echo I and the newer model are 
their relative size and the stiffness of 
their skins. While Echo I was 100 feet 
in diameter the newer model will be 135 
feet in diameter when expanded. The 
original Echo I was made of a plastic 
film on which aluminum had been vapor- 
ized. The new model, to be christened 
Echo II, will be a sphere of laminated 
aluminum foil. Two very thin sheets of 
foil will be placed around an inner plastic 
film. The gas is expected to stretch the 
envelope beyond its yield point but not 
beyond its ultimate tensile strength. This 
is expected to set the skin so that it will 
retain its shape even after the gas escapes 
due to punctures from space particles. 

Echo I has already bounced about 150 
experiments back to earth since its launch- 
ing in August of 1960. However, it has 
become less efficient as space particles 
have perforated its skin, causing wrinkles 
in its surface. 


a 


NASA Chief Forecasts Long- 
Range Space Program 


} gone E. Wess, Administrator of the 
National Aeronautics and Space Ad- 
ministration, recently testified before a 
Senate Commerce subcommittee that tele- 
vision signals will be bounced off satellites 
by July of next year. This testimony was 
given before the Senate group which has 
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been considering a resolution which would 
set up a commission to study how space 
radio frequencies should be divided 
among government, private, and foreign 
users. 

It was pointed out by the NASA chief 
that extensive experimental testing will 
have to be done before an operational 
system for space communications becomes 
a reality and he declined to predict just 
when this might be. He did, however, 
state that the timetable called for Ameri- 
can Telephone and Telegraph Company 
to launch its first experimental satellite 
in April of 1962 and another one in Sep- 
tember of the same year. Radio Corpora- 
tion of America plans to launch a relay 
satellite in July of 1962. 

It was also explained that another con- 
cept in space communications is under 
study in which a high-altitude satellite 
would have an orbit velocity the same as 
that of the earth. This, Webb explained, 
would cause it to remain fixed at a point 
about 22,300 miles over the earth’s sur- 
face. He indicated that a contract for a 
satellite of this type is now under negotia- 
tion with Hughes Aircraft Corporation. 


Ove again the question of allocation 
costs was brought up when Senator 
Pastore (Democrat, Rhode Island) asked 
Webb how costs of developing communi- 
cations satellites for private industry 
would be allocated. Webb stated that 
AT&T will spend its own money for 
building its experimental satellites, in- 
cluding research and development and 
that NASA will launch the satellites and 
be reimbursed for the actual cost of 
launching. 

Webb stated that at the present time 
there is no plan to charge AT&T for the 
cost of research and development of the 
launching process. He observed that it 
would be very difficult to separate the 


costs chargeable to the military for de- 
veloping launching processes. He further 
stated that the nation would gain by hav- 
ing a space communications system, 
whether operated by a private concern, 
a government corporation, or a mixture 
of private and government interests. 

As a possible guard against future 
claims of domination by any single com- 
pany, the contract with AT&T provides 
that the government will retain the right 
to use all knowledge gained by the AT&T 
experiment and to make it available to 
any other company. 


> 


Federal Control of Phones 
During Crisis Urged 

O* August 4th Dr. Harold Brown, 

director of defense research and 
engineering for the Department of De- 
fense, urged before a House Commerce 
subcommittee that all telephone and tele- 
graph facilities, including further com- 
munications, should be federally adminis- 
tered in time of emergency. He based this 
statement on his belief that during World 
War II there was time for a transition 
from peacetime communications to a fully 
mobilized situation and he asserts that 
during the next conflict there will not be 
time for such a transition. That, he as- 
serted, is “why communications resource 
management at the federal government 
level must be considered in terms of 1961 
not 1943.” 

Dr. Brown also outlined the various 
communications projects now in the plan- 
ning stage and he noted that the Depart- 
ment of Defense will encourage private 
enterprise in the development of space 
communications. He also stated that the 
military will use commercial facilities and 
will provide exclusive military facilities 
only where needed to meet specific de- 
mands. 
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Proposed Federal Reserve 
Indexes of Monthly Activity 
For Manufacturing Industries 
Based on Use of Electricity 


Re some years the Edison Electric In- 
stitute has been compiling a seasonally 
adjusted weekly index of electric power 
output for the United States, using the 
average of 1947-49 as 100 per cent. For 
the week ended August 19th, the index 
stood at 286 compared with 272 in the 
corresponding week of 1960 and 250 in 
1959. Electricity is also a component of 
most other weekly business indexes, such 
as those of Business Week and The New 
York Times. However, the fact that the 
weekly output figures necessarily include 
the ever-growing residential and com- 
mercial output of electricity, in addition 
to the more cyclical and slower-growing 
industrial component, detracts somewhat 
from the value of its use for measuring 
industrial activity. 

The monthly statistics of electric sales 
to ultimate consumers released by both 
the FPC and the EEI give a breakdown 
for residential, small light and power 
(commercial), and large light and power 
(industrial) sales. At this time the latest 
report for the entire electric utility in- 
dustry (including government - owned 
utilities) is the EEI compilation for the 
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month of May which shows the following 
changes in sales as compared with May, 
1960: residential sales, up 9.6 per cent; 
small light and power, up 22.1 per cent; 
large light and power, down 0.2 per cent; 
and total sales, up 6.5 per cent. Thus it 
is obvious that the weekly indexes of to- 
tal sales are not very accurate even as a 
measure of total industrial activity. What 
is needed is a breakdown of the monthly 
large light and power sales figures as be- 
tween different industries and areas, as 
well as greater speed in compiling and re- 
leasing the data in the form of indexes. 


HIS would seem like almost an im- 
possible task if it were not for the 
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rapid increase in the use of computers by 
the larger electric utility companies. It 
should be no great computer problem to 
“program” this compilation of industrial 
sales, and the opinion has been voiced 
by an executive of a large utility that 
eventually the detailed figures should be- 
come available by the twentieth of the 
following month. Several days would 
have to be allowed for assembling and 
compiling but it appears likely that, when 
the use of computers becomes more gen- 
eral, industrial sales data for a large pro- 
portion of the electric utility industry may 
become available within a month or less. 
At present the preliminary Federal Re- 
serve monthly business indexes are re- 
leased about two weeks after the end of 
the given month. 

The monthly electric sales for each in- 
dustry classification should afford an ex- 
cellent index of the activity of that in- 
dustry—better than man-hours of work 
because of the increasing use of automa- 
tion, which means substitution of electric 
power for manual labor. Compiled on 
both an industry and areas basis they 
could prove invaluable to government 
agencies in their study of depressed areas 
and industry activity; to the industries 
themselves in connection with production, 
inventory, and sales programs; and to the 
electric and gas utilities as a check against 
the value of promotional and sales efforts, 
as well as for load and rate research pur- 


poses. 


. Federal Reserve Board at pres- 
ent includes the output of electricity 
and gas as subdivisions of its monthly 
compilation of data on industrial pro- 
duction, but the figures are used only as 
components and not as tools for improv- 
ing the data on other industries, How- 
ever, the Federal Reserve is now working 
with other interested agencies toward the 


399 


goal of compiling area and industry to- 
tals of electric sales to individual indus- 
tries. It is understood that all of the Fed- 
eral Reserve banks, with the possible ex- 
ception of San Francisco, are now co- 
operating in the board’s programs. The 
major problem seems to be to persuade 
more utility companies to prepare the data 
on a voluntary basis in co-operation with 
the Federal Reserve System. 

The annual sales figures have been 
available for some 22 industries (based 
on the Standard Industrial Classification 
developed at Washington) for some years 
in the annual statistical reports of many 
large electric utilities. A hasty check of 
the 1960 statistical reports seems to in- 
dicate that about half of the industry is 
now reporting these figures annually, and 
presumably they can do so on a monthly 
basis if it is not already being done. As 
a matter of fact, nearly half of the larger 
electric utilities are said to be co-operating 
with their respective Federal Reserve 
banks in the board’s program. 


or those interested in “SIC,” a num- 

ber of documents are available. The 
Standard Industrial Classification Man- 
ual of the Bureau of the Budget is avail- 
able through the Superintendent of Docu- 
ments. It is used primarily as an aid in 
securing uniformity and comparability in 
the presentation of statistical data col- 
lected by various agencies of the U. S. 
government, state agencies, trade asso- 
ciations, and private research agencies. 
An excellent critique of the SIC system 
was presented by Maxwell R. Conklin, 
chief of the industry division of the Cen- 
sus Bureau, at the Case-Reserve Indus- 
trial Marketing Seminar in January, 
1959. A thumbnail sketch of the Federal 
Reserve Industrial Production Index was 
presented in the monthly review of the 
Richmond Bank in February, 1960. A 
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discussion of “man-hours and _ electric 
power constmption as output indicators” 
appeared in Business Conditions for April, 
1959, published by the Federal Reserve 
Bank of Chicago, and a more up-to-date 
story appeared in the Philadelphia Bank’s 
reviews of December, 1960, and April, 
1961. 


T is perhaps unfortunate that the sub- 

divisions of the U. S. for the various 
Federal Reserve districts may not cor- 
respond closely to the present geograph- 
ical divisions used by the EEI and the 
FPC, However, the fact that at least 
eleven of the twelve banks, as well as the 
FRB at Washington, are either already 
compiling or are willing to compile the 
figures at government expense, should be 


e 


of considerable interest to the utility in- 
dustry. The FRB program may serve as 
an important catalyst to stimulate the 
EEI and AGA to formulate more effec- 
tive final programs. 


_— gas industry is reported interested 
in similar compilations of gas sales 
figures for different industries. As an ex- 
ample of this interest may be mentioned 
the report, “A New Look at Industrial 
Gas Sales,” prepared by Leonard L. Bee- 
be, chief economist of Columbia Gas Sys- 
tem Service Corporation, in January, 
1960, before the American Management 
Association Seminar. This also was based 
on the SIC manual for classification of 
manufacturing industries. Mr. Beebe 
stated : 


CALENDAR OF PROPOSED UTILITY SECURITY OFFERINGS 
September 1 to December 31, 1961 


Date of 
Bidding 
Or Sale 


Approx. 
Amount 
(Millions) 

Bonds and Debentures 
* Idaho Power 
* Consolidated Edison 
+* Central Louisiana Electric 
+ Arizona Public Service 
9/— 
9/26 Pacific Gas & Electric 
Gulf States Utilities 
Kansas Power & Light 


General Telephone of Kentucky 


Public Service Electric & Gas 


Georgia Power 


New England Power & Light 


Rochester Gas & Electric 


General Telephone of Nebraska 


Northern Natural Gas 


General Telephone of Upstate New York 
General Telephone of California 


Preferred Stock 
Arizona Public Service 


RGU EE WEL. COED F(a ahs oaierele cio nae odio SSS Sa baewaw eels 


Method 
O Moody 
Offering Ratingt 


Aa 
Aaa 


aZzzgZaaaaaaag| | a 


a} 


Common Stock—O fered to Stockholders 


Public Service of Colorado 
Houston Corporation 
Northern Natural Gas 


Common Stock—O ffered to Public 


Idaho Power 


*Expected in third quarter. **Expected in fourth quarter. +Preliminary, or rating of similar issues. 


C—Competitive. N—Negotiated. 
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The analysis of industrial gas sales 
accomplished in the past year is, of 
course, preliminary. We have only 
started to utilize the wealth of signifi- 
cant data now available. However, our 
work indicates that monthly sales fig- 
ures classified by industry provide an 
advanced analytical tool. The general 
coding procedure is a method of deter- 
mining the basic characteristics of a 
company’s industrial load. The data 
can also be used in forecasting the 
growth potential, determining the eco- 
nomic stability, and measuring the 
profitability of each class of industry. 


It is understood that some of the ma- 
terial presented by Mr. Beebe has been 
updated to June, 1961. The accompany- 
ing chart shows the degree of correlation 
between the FRB Index and an index of 
Columbia Gas’ industrial sales during 
1957-69. (See page 400.) 


Atomic Power Costs in the 


South 


ICE PRESIDENT W. Donham Craw- 
ford of Middle South Utilities made 
an interesting address on atomic power 
recently at the Southwest Seminar on 
Management and Use of Nuclear Energy, 
The chart which he prepared showing 
the capability of nuclear power plants by 
years for 1957-60, and the projected 
amounts for 1961-66, is reproduced on 
this page. This indicates that by 1965 
atomic power plants with some two mil- 
lion kilowatts capability will be in opera- 
tion, under construction, or in the plan- 
ning stage, representing programs in 
which investor-owned utilities will partici- 
pate. Some 129 investor-owned utility 
companies are now interested in 25 nu- 
clear projects involving expenditures by 
the companies of $700 million. 
Mr. Crawford presented some inter- 
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esting figures showing comparisons of 
capital costs, fuel costs, and miscellaneous 
costs for nuclear versus conventional 
plants in the South, all plants having 
300,000-kilowatt capability with initial 
operations scheduled for 1965. The in- 
yestment cost per kilowatt-hour for nu- 
clear plants ranged between $197 and 
$218 compared with $100-$133 for con- 
ventional costs. Generating costs in mills 
per kilowatt-hour, taking 14 per cent fixed 
charges and 80 per cent load factor, 
worked out as shown in table below. (The 
figures have been rounded out somewhat. ) 


HE highest conventional power cost 

for a southern plant is about nine- 
tenths of a mill, or approximately 13 per 
cent, lower than the cheapest nuclear 
power cost indicated for the first fuel 
core. Even if the “equilibrium nuclear 
fuel’”’ is considered—that is, the nuclear 
fuel from which the best performance 
might be expected but which would not 
be available in 1965—the highest con- 
ventional cost is still about one-half mill, 
or 7 per cent, cheaper. 

The South is obviously not a good sec- 
tion to compare conventional generating 
costs with atomic reactor costs since this 
area (especially Texas) benefits by low- 
priced fuels. However, the cost of conven- 
tional fuel is constantly increasing, having 





Nuclear Power Plants** 
General Bl@Cthic: ic diiwnsccsacens 
WIESE HOUSE isis:s-s:o00-0deees eae 


Conventional Southern Plants 
WERAS! CILOW=COSE) <.5.0. dss eiei seca ores 
Plorida CHiISNCSO)T 6665 cccae caves 
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more than doubled for natural gas in 
Texas and Arkansas in the decade 1950- 
60, though on the other hand coal costs in 
North Carolina declined 15 per cent. It is 
estimated that by 1975 natural gas costs 
may rise 62 per cent over those of 1960 
in Texas and 56 per cent in Arkansas, 
while coal costs in North Carolina will 
be 18 per cent higher and in Florida fuel 
costs might rise about 12 per cent. On 
the other hand nuclear fuel costs might 
be lower—the AEC recently reduced the 
cost of enriched uranium and might do 
so again. 

Successful development of nuclear 
superheat might reduce nuclear power 
costs shown above by an estimated 0.4 
mills per kilowatt-hour. Also, as new cores 
are used, savings should develop. 

Mr. Crawford concludes that it is 
doubtful that nuclear power will be com- 
petitive with conventional power any- 
where in the South by 1970 unless there 
is some unforeseen breakthrough that 
would materially lower nuclear power 
costs. Nevertheless, he thinks that the 
electric utilities should continue working 
on nuclear projects and should embark 
upon new ones when warranted by de- 
veloping technology. 


I* other areas than the South the pros- 
pects for competitive atomic power are 





O&M, Total 


Capital Fuel* Incl. Power 


Cost Cost Insurance Cost* 
4.0 21 if 6.8 
4.2 2.6 6 7.4 
2.0 22 3 4.5 
27 2.8 4 5.9 


*First core. Estimated atomic cost with “equilibrium fuel” would be 


about 0.3-0.5 mill lower. 
**Boiling water reactors. 
+Coal-burning plants. 
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somewhat better. Thus Pacific Gas and 
Electric has recently announced a new 
325,000-kilowatt nuclear plant, the power 
cost at which is said to be competitive with 
conventional plants based on this partic- 
ular plant location and with the financing 
conditions to be used. Eventually, Mr. 
Crawford forecasts that nuclear power 
may become competitive in all sections ex- 
cept perhaps lowest fuel cost areas. 

He points out that the regulatory com- 
missions should continue to adopt an “un- 
derstanding and sympathetic attitude’ to- 
ward reasonable expenses. 


* 


The “Little Black Box’ 


oe deal of research is being done 

on the building of devices for satel- 
lites which will produce electricity from 
packaged chemicals, solar heat, or atomic 


& 


reactions, as described in Business Week 
for July 22nd. Since the emphasis is on 
compactness and light weight, with only 
small amounts of power required, the 
new developments may not have much 
significance for the future development 
of the rumored “little black box” which 
might be used as a local substitute for 
electricity from a central station. Never- 
theless, it may be interesting to note what 
is being done in this field. 

The Atomic Energy Commission is de- 
veloping a series of auxiliary power sys- 
tems using atomic energy, such as the 
SNAP system used in Transit IV-A. 
They obtain their energy from a tiny nu- 
clear reactor or from the decay of radio- 
isotopes. It is said that NASA officials 
are so pleased with the SNAP generators 
that larger versions will be used in the 
unmanned space vehicles. 


FINANCIAL DATA ON GAS UTILITY STOCKS 


Dive 
dend 
Rate 


8/25/61 
Price 
About 
Ala. Tenn. Nat. Gas .... 
American Nat. Gas 
Ark.-Louisiana Gas 
Colo. Interstate Gas .... 
Columbia Gas System ... 
Commonwealth N. G. ... 
Consol. Nat. Gas 
El Paso Nat. Gas 
Equitable Gas 
Houston N.AG.. o2.52%08. 
Kansas Nebr. Nat. Gas . 
Lone Star Gas 
Miss. River Fuel 
Montana Dakota Util. .. 
Mountain Fuel Supply .. 
National Fuel Gas 
Northern Nat. Gas 
Oklahoma Nat. Gas .... 
Panhandle East. P. L. .. 
Peoples G. L. & Coke .. 
Pioneer Nat, Gas 
Southern Nat. Gas 
Southern Union Gas . 


Approx. 
Revenues 
(Mill.) 

$ 7 
240 
114 
65 
517 
23 
363 
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Transcont. Gas P. L. ... 
United Gas Corp. ...... 
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Averages 
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Approx. 
teld Earns. 


4.3% 


2.6 
2.6 
2.8 
4.1 
39 
4.0 
48 
4.5 
2.4 
3.3 
4.0 
4.1 
35 
4.0 
4.3 
3.8 
4.2 
4.0 
3.1 
2.6 
4.4 
3.3 
4.9 
4.7 
4.1 
4.2 
4.3 


Approx. 
Price- Div. Common 
Earn. Pay- Stock 
Ratio out Equity 


42% 


Per Cent Increase 

In Share Earns. 
Recent 5-yr. Avg. 
$1.6lJe 2% 7% d 5% 

2.17Je 13 

155Ma D12 

1.98]Je 2 

1.59Je 

1.82Je 

2.89Ma 

1.46De 

2.17Je 

1.55Ap 

1.82Ma 

1.16Je 

2.25Ma 

1.97Je 

1.92Je 

1.84Je 

2.14Ma 

2.02Je 

3.05De 

449Je 

1.25De 

2.47Je 

2.23Ma 

1.28Je 

1.03Je 

2.45Je 

1.24Je 

2.38My 


Recent 
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Approx. 

Approx. 8 3 5/61 Oe — -~ € — I enon Fon ya C — 
es : rice en prox. hare n we Earns. farn, ‘ay- tock 
ReMi) (Continued) About Rate Appres Earns. Recent 5-yr. Avg. Ratio out Equity 


Retail Distributors 
Alabama Gas 

Atlanta Gas Light 
Berkshire Gas 
Bridgeport Gas 
Brockton-Taunton Gas .. 
eng Union Gas .... 
Cent. Indiana Gas 
Chattanooga Gas 
Elizabethtown Cons. Gas 
Gas Service 

Hartford Gas 

Haverhill Gas 

Indiana Gas & Water ... 
Laclede Gas 

Louisiana Gas Service .. 
Mich. Gas Utilities 
Minneapolis Gas 

Miss. Valley Gas 

Mobile Gas Service 

New Haven Gas 

New Jersey Nat. Gas .. 
Nor. Illinois Gas 

North Penn Gas 
Northwest Nat. Gas .... 
Pacific Lighting 
Piedmont Nat. Gas 
Portland Gas Light 
Providence Gas 

Rio Grande Valley Gas . 
So. Atlantic Gas 

So. Jersey Gas 

United Gas Improvement 
Washington Gas Light .. 
Washington Nat. Gas ... 
Western Ky. Gas ....... 
Western Power & Gas .. 


VR 


$2.28Je D18% 
3.11My D18 
1.53My 29 
2.22Ma 17 
1.54F 20 
*1.77Je — 
.84Je 
34My 
3.41De 
2.35Je 
3.34Je 
2.21Je 
1.55Je 
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$ 40 


153 1d 33% 
68 644 «44 


18.3 
13.7 
14.9 
16.9 

*23.2 
21.4 
17.6 
18.2 
16.2 
16.8 
14.0 
18.1 
18.8 
18.2 
23.9 
22.6 
13.9 
18.0 
14.3 

*19.2 
24.5 
11.8 

#173 
19.0 
19.1 


16.3 
21.6 
14.1 
30.0 
18.4 
17.9 
21.2 
17.1 
18.7 
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FINANCIAL DATA ON TELEPHONE, WATER, AND TRANSIT STOCKS 


Approx. 

Approx. 8/25/61 Divi- Recent Per Cent Increase Price- Div. rte 
Revenues Price dend Approx. Share In Share Earns. Earn. Pay- Stock 
(Mill) About Rate teld Earns. Recent 5-yr. Avg. Ratio out Equity 


Communications 

American T. & T. (Cons.) 123 $3.60h a bas ion : 64% 
Bell Tel. of Canada .... 53 2.20 Zu g 
Cin. & Sub. Bell Tel. ... 110 4.50 : eb. 

Mountain Sts, T. & T... 30 .90 i 71.33My 

New England T. & 7. oe AL 1.90 : 2.33Je 

Pacific T, & T. 42 1.14 : +1.41My 

So. New Eng, Tel. ...... 53 2.20 : 2.61De 


PAVCEARES <gnise'eciea's 


Independents 

Anglo-Canadian Tel. .... $1.20 : $3.25Je : 
British Col. Tel. 2.20 ; 2.94Je D i 75 
Calif. Inter. Tel. 70 ; 1.51Je f 46 
Calif. Water & Tel. ‘ 1.36 ih 2.34Je ; 58 
Central Telephone 88 , 1.62Je ‘ 54 
Commonwealth Tel. 1.00 f 1.64]e Ni : 64 
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A 
Approx. 8/25/61 Divi Recent Per Cent Increase Price. Div. Comme 
Revenues (Continued) Price dend Share In Share Earns. Earn. Pay- Stock 
(Mill.) About Earns. Recent 5-yr. Avg. Ratio out Equity 


20.3 
$26.5 
$23.2 

22.8 

25.1 

18.2 

20.0 

18.0 

24.1 

Za 

17.3 

25.0 


Plotida Tel. o.iis sic. awe 27 4 : 1.33Ma Z 
General Tel. & Elec. .... 26 E ; tT .98Je D2 
Hawaiian Telephone .... 19 : , + 82Jy 19 
Inter-Mountain Tel. .... 21 .92De 
Puerto Rico Tel. ....... 83 3.31De 71 
ochester Tel, oo icikcces 1.59Je 
Southeastern Tel. 1.30Ma 
Southwestern St. Tel. ... 1.72Je 

Tel. Service of Ohio .... 1.33Ma 
United Utilities 1.28Je 

West Coast Tel. ........ 1.97Je 
Western Union 1.80De 


6 
1,174 
27 
10 

11 


28 
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Averages 


Water Companies 
Holding Companies 
American Water Works . : $1.53Je 
Operating Companies 
Bridgeport Hydraulic .. 4! : : $2.35De 
Calif. Water Service ... 2 i : 1.55Jy 
Elizabethtown Water ... e : 1.46De 
Hackensack Water : : *4.05De 
Indianapolis Water 1.68Ma 
Jamaica Water 2.92Je 
New Haven Water 3.49De 
Ohio Water Service .... 1.69Je 
Penn. Gas & Water .... 1.89Je 
Phila. & Sub. Water .... 1.57Ma 
South. Calif. Water .... 1.61Je 
Southern Gas & Water .. 1.58Je 
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Transit Companies 
Baltimore Transit 
Cincinnati Transit 

Fifth Ave. Lines 
Greyhound Corp. ....... 
Nat. City Lines 

Niagara Frontier Trans. 
Pittsburgh Rys. ........ 
Rochester Transit 

St tous P. Ss. 7A” 3... 
Tova Caty TT. ccc as : : 
United Transit t 10. 


Averages 5.8% 3% 


Iss 
oo 
—_— st et pt pt 
SIV OSORNO 
miniounty 


DON UT 
| tn 


151 
87 
111 


82% 


NONKFON SD 


an 


ONOOLSFONNNGOSO 
= = 90 90 
—OoO® 


| 


_ 
w 
lo) 


A—American Stock Exchange. O—Over-counter or out-of-town exchange. S—New York Stock Ex- 
change. Ja—January; F—February; Ma—March; Ap—April; My—May; Je—June; Jy—July; Au—Av- 
gust; Se—September; Oc—October; N—November; De—December. *Deferred taxes resulting from lib- 
eralized depreciation are not normalized. If normalized, the price-earnings ratio would be higher, and the 
rate of increase in share earnings would be smaller. NA—Not available. On average shares. D—De- 
crease. a—Also 10 per cent stock dividend October 24, 1960. b—Also 2 per cent stock dividend September 
30, 1960. c—Also 10 per cent stock dividend October 9, 1961. d—Fifty cents paid thus far in 1961, pay- 
ments irregular. e—Including nonrecurring gain of 38 cents per share. f—Regular annual 2 per cent divi- 
dend included in yield. g—Stock split 5-for-4 to stockholders of record October 11, 1960. h—Dividend rate 
of $3.60 per annum to be established beginning with July 10, 1961, payment. r—Three per cent stock divi- 
dend January 16, 1961. t—Payments irregular, $1 paid in 1960, 50 cents thus far in 1961. v—Also 3 per cent 
stock dividend payable January 6, 1961 (similar dividend was paid January 7, 1960). x—Also 123 per cent 
stock dividend payable October 7, 1960. y—Excluding two abnormal gains. z—Plus 3 per cent stock divi- 
dend December 31, 1960. NC—Not comparable. 
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What Others Think 


Chairman Moses on Conflict of Interest 


@ late July The New York Times 
Magazine carried an article by Robert 
Moses, chairman of the New York State 
Power Authority, on the subject of con- 
flict of interests. It goes without saying 
that there has been much in the nation’s 
press regarding this subject and Chair- 
man Moses’ article takes a fresh approach 
to a subject that is all too often a 
righteous political whipping boy. 

Chairman Moses notes that originally 
the conflict-of-interest legislation was 
framed to check flagrant thievery follow- 
ing the Civil War. However, he notes that 
this goal has now been stretched to in- 
clude every conceivable action which 
might lead an official into the paths of 
temptation. He suggests that the numer- 
ous statutes dealing with this subject 
might well be collected, “lighted by the 
Vestals of Reform,’ and serve as a 
beacon of righteousness that would shine 
into every state capital and city hall. 

It is pointed out by Chairman Moses 
that very often the question of “conflict 
of interest” is brought up even when a 
man is without question of sound charac- 
ter and precisely the type who could not 
be influenced by former associates. He 
notes that in some cases this doctrine is 
carried to the extent that officials become 
so bound up by such piety (or fear of 
criticism) that they make themselves 


stay away from the very persons or 
groups which they should know about in 
order to fulfill their official duties. He 
mentioned with some skepticism Chief 
Justice Warren’s reference in the Dixon- 
Yates case to the Sermon on the Mount. 
Moses recalled that Christ also had some- 
thing to say in that sermon about “pre- 
tended piety and lip service to high prin- 
ciples.” 


. ] ‘HE degree to which concern about 


‘ 


‘conflict of interest” has become a 
“fashion” of the day is illustrated by Mr. 
Moses when he states that recently the 
Board of Ethics of New York city held 
that “a person on the public payroll has a 
conflict of interest if he merely is in a 
position where his official duties might 
clash with his private affairs even though 
no actual transaction has taken place.” 
This, Mr. Moses comments, raises the 
concept of ethics to a level of exactitude 
never before seen. After documenting a 
number of other far-reaching conflict-of- 
interest rules, Mr. Moses states that all 
agree that such things should not exist. 
However, there is, as he points out, a fine 
line between noble legislative findings and 
a respected ethical code. He asserts that 
what is needed is mental honesty rather 
than a rigid and high-bound moral code. 
He states: 
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Literal adherence to many of our 
penal codes, merciless enforcement, and 
full prosecution would put in jail or at 
least disgrace practically everyone run- 
ning for or holding office, his family, 
his friends, and his supporters. Every 
little officeholder, accepting so much as 
a cigarette, paper cup, or rubber band 
would be headed straight for the grand 
jury. We have too many laws on the 
books of the most drastic, unrealistic, 
and punitive character, usually honored 
in the breach, flouted every day, and 
calculated to eliminate all but million- 
aires from public life. 


M:* Moses notes that a very real fear 
exists that competent people will 
not be inclined to go into government if 
the hysteria over conflict of interest per- 
sists. He insists that government needs 
better men and not more laws regarding 
competence and honesty. As an illustra- 
tion of the problems posed, Mr. Moses 
asks the following questions: (1) Is every 
man who has extensive professional busi- 
ness or banking background to be ex- 
cluded from public life because he owns 
stock in companies which do business 
with government? Must he also divest 
himself of former associates and friends? 
(2) Is a public official “for sale” because 
he accepts a gift from a merchant in- 
volved with the government? (3) Is a 
politician to refuse contributions to his 
party or ticket because the contributor 
might expect a favor in return? (4) Is 
there any political system wholly without 
patronage and obligations? (5) Are men 
who have reached the top of government 
service to be deprived or prevented from 
capitalizing on their government experi- 
ence in private business? (6) When busi- 
ness selects an executive, are we to be- 
lieve that even legitimate “connections” 
are to be ignored? (7) Are investigations 


in this area more than sensational press 
stories, witch-hunting, and political black- 
mail? (8) Does the average special in- 
vestigating agency do anything that a 
good, honest, district attorney cannot do? 
(9) Shall there be “no more cakes and 
ale” during conventions since the electorate 
has gone temporarily puritanical? (10) 
Shall a vow of poverty, chastity, and 
obedience be imposed on every person 
who accepts public office? 


M®* Moses notes a trend in America 
to tinker with fundamental law, to 
bring it ahead of the age. He calls in- 
stead for men of high moral standards. 
He observes that ethics, efficiency, sound 
management, and loyalty are not the 
monopoly of business. 

It is suggested by Mr. Moses that to 
the oath of office that all government 
workers must take should be added the 
following statement : 


I shall accept no favors which will 
influence my official actions. I shall 
steadfastly avoid confusion and conflict 
of public and private business. I shall 
look to no reward which may reflect 
upon my conduct in office. 


Mr. Moses’ point of view seems to be 
well taken. All too often we have seen 
competent men who have had their moral 
stability questioned even before they had 
taken office. The owning of stock in a 
given company does not preclude the just 
and fair administration of laws and regu- 
lations providing that the public official 
is moral. Then, too, the conflict-of-inter- 
est question is a convenient political atom 
bomb. There are few, if any, who do not 
have some conflicts of interest, and to 
assert that a public official should have 
no such contacts or associations is to de- 
mand that he be raised inside a glass 
bowl, devoid of all information and 
friends. 
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Differences over the Hanford Generating Plant Proposal 


y brags the debate and argument over 
the Hanford (Washington) electric 
generating plant had subsided somewhat 
following its second defeat at the hands 
of the House of Representatives, the is- 
sue was still a “hot item” on Capitol Hill 
and was causing a great deal of hallway 
and back-room activity as both backers 
of the administration, which wants to see 
the plant constructed, and opponents of 
the measure, jockeyed for position in the 
stretch run. 

Overshadowing most of the debate on 
the Hanford plant was the problem of 
how much government control of electric 
power in the Pacific Northwest the in- 
vestor-owned utility interests would put 
up with. 

One side of the problem was stated 
by Representative William H. Avery 
(Republican, Kansas) in the second 
House debate on the Hanford authoriza- 
tion. He said that the House cannot 
escape the fact that the prevailing issue 
revolves around whether the House will 
allow the federal government to “inter- 
ject .. . into the further generation of 
public power.” He stated that the passage 
or defeat of the bill hinged on the ques- 
tion of whether the federal government 
should be permitted to enter the field of 
public power through the field of atomic 
energy. 

Representative Horace Selly-Brown, 
Jr. (Republican, Connecticut), stated in 
the House debate that as a plutonium 
plant, Hanford would yield only low- 
pressure actuated steam, and in the mod- 
ern high-speed electric generating turbine 
would be as useful as “putting bunker C 
fuel oil in the crankcase of the latest 
model Cadillac.” 


Ove of the strongest opponents of the 
Hanford measure in the House was 


Representative James E. Van Zandt 
(Republican, Pennsylvania). He said that 
proponents of the Hanford plant have 
failed to provide, in his eyes, conclusive 
arguments against the following ten 
points he had raised earlier in attacking 
the expenditure of $95 million to add an 
electric generating plant at the Hanford 
plutonium reactor operation. 

Van Zandt’s ten criticisms of the 
measure are: 


(1) It would not advance nuclear 
power technology. 

(2) It would be contrary to the 
spirit, intent, and specific language of 
the Atomic Energy Act of 1954, § 44. 

(3) It would violate assurances 
given to Congress in 1958 when the 
new production reactor at Hanford was 
authorized. 

(4) It would not, as the proponents 
say, aid national defense. 

(5) It is not needed to meet the 
power requirements of the Pacific 
Northwest. 

(6) It would be used to attract in- 
dustry from other regions which can- 
not afford to lose these businesses and 
manufacturers. 

(7) It would be used to justify the 
construction of transmission lines lead- 
ing to a gigantic federal electric power 
grid stretching from coast to coast. 

(8) It would not produce power 
economically. 

(9) It would not enhance the United 
States’ international prestige. 

(10) It would constitute a precedent 
for the further encroachment of gov- 
ernment in private business. 


Live ZANDT said that there had been 
injected into the debate on the Han- 
ford steam plant many threats against 
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the investor-owned utility industry for 
the purpose of applying pressure on the 
members of the House who were opposed 
to the Hanford project. 

The “pressure” against privately owned 
utilities was “applied” by Senator Ander- 
son (Democrat, New Mexico) and Rep- 
resentative Holifield (Democrat, Cali- 
fornia). Holifield attacked the investor- 
owned power companies for their opposi- 
tion to the Hanford legislation. He 
warned the private electric utilities that 
their opposition might result in loss of 
some of their tax privileges and other 
government benefits. These would include 
the revocation of accelerated tax de- 
preciation measures and deferred tax 
payments on these amounts. Anderson 
suggested that the partnership system pro- 
viding federal assistance to private con- 
cerns in developing nuclear power-gen- 
erating facilities might be re-evaluated 
and no further federal aid would be pro- 
vided until the study was completed. 
Government subsidies and research were 
some of the benefits Holifield mentioned 
might be cut off if private power con- 
tinued its opposition to the Hanford 
project. 

“These scare tactics,” Van Zandt said, 
“go so far as to threaten the skeletoniza- 
tion of the AEC authorization bill. . . by 
wholesale elimination of many atomic 
projects involving scores of the nation’s 
leading manufacturers.” 

Though there were numerous threats 
to investigate the “so-called private power 
and coal lobby,” he added, nothing was 
said about the “lobbying tactics” by the 
backers of the Hanford plan, including 
the proponents for the construction of 
federal transmission lines leading to the 
birth of a large national electric power 
grid. 


OP Mrnority LEADER Charles A. 
Halleck (Indiana), also an_ out- 
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spoken opponent of the administration’s 
efforts to pass the Hanford project, said 
that the passage or defeat of the measure 
was “not a partisan matter,” and he did 
not want it believed that he was injecting 
partisanship into the House debate over 
the measure. 

Attacking the administration-backed 
policies of the AEC, the Congressman 
said that through the years, ever since 
the establishment of the AEC, he has 
believed the commission should not get 
involved in the business of producing 
power. “Time and time again,” he con- 
tinued, “the Congress has voted that that 
shall not be the purpose of the commis- 
sion” and that the original intent of the 
AEC, as he understood it, was to provide 
for research and assistance in develop- 
ment of nuclear projects. 

During the same debate, Representa- 
tive John W. McCormack (Democrat, 
Massachusetts) also spoke of the “lobby” 
by investor-owned power companies 
which had fought against the passage of 
the Hanford plant. He said that “one of 
the most powerful lobbies ever conducted 
has been in operation against the Han- 
ford project. The private utilities have 
waged an aggressive lobby.” 

McCormack agreed that the matter was 
one which was not partisan and into 
which party politics should not enter. He 
stated that when the roll call vote is taken 
and examined, the citizens of the Pacific 
Northwest will be able to see for them- 
selves if the final vote was along party 
lines, “when they find that the great 
majority . . . of the Democrats voted for 
the project and practically all of the 
Republicans, as I expect, will vote against 


— also spoke out in defense 
of the AEC and charges it would 
go into the business of selling electric 
power. He said it is untrue that the AEC 
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would operate the Hanford electric gen- 
erating plant and sell the electricity which 
was produced. The AEC, he said, would 
transfer the power to the Bonneville 
Power Administration, At the present 
time, McCormack pointed out, 53 per 
cent of the electricity controlled by the 
BPA is sold to privately owned utilities 
and to private industry. Therefore, the 
800,000-kilowatt capacity that will flow 
from the Hanford project will be trans- 
ferred to the BPA and at least 53 per 
cent of it, in turn, will be sold to private 
utilities and industry, he explained. Thus, 
the very companies that are the bene- 


ficiaries, the recipients of atomic energy 
assistance tax dollars, are the opponents of 
this project which “is of great national 
value” and of importance to the Pacific 
Northwest region. 

McCormack said that the differences 
between public and investor-owned power 
were not the problem in the Hanford de- 
bate. The “case of public power” is not 
involved, he said. It is a case of the pub- 
lic doing something that private interests 
cannot do, and then selling the great ma- 
jority of the product to private utilities 
and companies, the Senator from Massa- 
chusetts concluded. 
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 goaracslregadge William H. Bates 
(Republican, Massachusetts), on the 
floor following McCormack, took excep- 
tion to several statements made by his 
fellow Congressman from the Bay state. 
He said that the Hanford plant does not 
advance nuclear research and technology, 
the primary purpose for which the AEC 
was established. Thus, he believed, the 
Hanford project failed to meet the first 
and most important test. 

Bates also contended that the govern- 
ment would enter into the marketing and 
development of electric power if the Han- 
ford generating plant became a reality. 
“Tt has been clearly debated down 
through the years,” he stated, “that only 
when power would be incidental would 
we (the government) engage in nuclear 
power which would go to the consumers.” 

This makes Hanford a radical depar- 
ture from everything the government has 
undertaken, and is contrary to the intent 
of the law and to the expressed opinion 
of the Committee on Atomic Energy. 

Elaborating on previous points made 
by Van Zandt in opposition to the Han- 
ford measure, Bates said that facts do not 
substantiate the belief that there is a 
power shortage in the Pacific Northwest. 
He told the floor that witnesses have 
testified there would be a shortage in only 
1965-66 “if water conditions during that 
period are the worst they have been in 
sixty years.” Even if that came to pass, 
he continued, the shortage would amount 
to only 117,000 kilowatts. The Hanford 
plant would generate over 800,000 kilo- 
watts, some 700,000 kilowatts more than 
would be needed if the worst conditions 
prevailed, Bates deduced. 


— also accused proponents of the 
bill of juggling figures to prove con- 
struction of the electric generating plant 
was economically feasible. The bill’s back- 
ers “are willing to include the $95 million 
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in the cost of power, but they will not 
include the $25 million for the converti- 
bility feature which has only to do with 
power, nor will they include some $30 
million-odd which is in excess of the cost 
that would have to be incurred merely 
for the production of plutonium.” Thus, 
Bates concluded, out of a total cost of 
$155 million, solely for power, backers 
of the bill have taken into consideration 
only $95 million in estimating the eco- 
nomic justification of the plant. 

Taking sharp exception with Bates was 
Congressman Charles M. Price (Demo- 
crat, Illinois). He listed the new tech- 
nology which would be gained from the 
operation of the Hanford plant for elec- 
tric power. He said this information was 
gained from testimony before the Joint 
Atomic Energy Committee by AEC 
scientists and other experts in the field 
of nuclear power. His points were: (1) 
Valuable experience would be gained in 
the manufacture and operation of very 
large turbines employing low-pressure 
saturated steam. (2) The project will 
provide important experience in operating 
large nuclear power plants in conjunction 
with existing large power systems. (Price 
stressed that this power research and de- 
velopment program is primarily to assist 
private industry.) (3) The generation of 
more than 800,000 kilowatts from a 
single reactor would provide confidence 
for the expansion of nuclear power tech- 
nology using larger and more economical 
reactor types. (4) These facilities will 
provide training in the operation of a 
large nuclear power-generating plant. 
The extensive training of both public and 
private utility company employees will 
mutually facilitate the integration of 
nuclear power into existing utilities. 


ww also said that a recent review of 
the technical and economic aspects of 
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the project by the AEC shows that the 
economic feasibility of the project is al- 
most “twice as great as originally esti- 
mated.” 

He mentioned a letter from AEC 
Chairman Seaborg which said that the 
steam pressures for the turbines had been 
increased from 235 pounds per square 
inch absolute to 370, and that power out- 
put would be increased from 786,000 
kilowatts to 860,000 kilowatts in the 
power-only phase. 

The project would have no effect on 
the coal industry, Price said, in answer 
to the coal area representatives who had 
voted against the Hanford plant. The 
Northwest does not use coal as a fuel for 
power, he stated. Price also explained 
that the construction of the plant and the 
power it would generate would not lure 
industry from the East; it would not put 
the AEC in the power business since the 


electric power would be incidental to the 
production of plutonium for weapons 
purposes; and the project would not be 
a precedent for other atomic projects 
since the construction of another 
plutonium reactor is “extremely un- 
likely.” 


H® concluded by saying that the con- 
struction of the world’s largest 
atomic power plant at Hanford would 
not only increase U. S. prestige abroad, 
but it would also place this country on a 
par with Russia’s dual-purpose capacity 
in 1965. He told the House that all the 
atomic reactors the Soviets are building 
will be dual purpose—for plutonium and 
power, and at the recent Mexico Inter- 
national Meeting on Power, he said, 
Soviet experts reported they will soon 
have a total of one million kilowatts of 
power from several dual-purpose plants. 





Notes on Recent Publications 


MANUAL OF SEMICONDUCTOR TRIODES AND 
Diopes. An English translation of a 450- 
page Russian electronics handbook con- 
taining both general and detailed data on 
transistors and semiconductor diodes is 
now available through the Office of Tech- 
nical Services, Business and Defense 
Services Administration, U. S. Depart- 
ment of Commerce, Washington 25, D. C. 

The first section of the handbook in- 
cludes general information on transistors 
and semiconductor diodes, with a second 
section devoted to low-power, low-fre- 
quency transistors. Data on “Germanium 
Alloy Type p-n-p Low Frequency” tran- 
sistors are included in the third section. 
Sections four and five include “General 
Data” on high-power transistors and semi- 
conductor diodes. Figures, graphs, and 
tables of electrical parameters are in- 
cluded in each section of the handbook. 

MANUAL OF SEMICONDUCTOR TRIODES 
AND Drones, published in Moscow in 1961, 
available now in English from the Office 
of Technical Services, United States De- 
partment of Commerce, Washington 25, 


$6 C. Order No. 61-31116, 450 pp. Price, 


Tue Atomic ENEercy ComMMISssION has pub- 
lished a revision of the pamphlet “Ques- 
tions and Answers on U. S. Atomic 
Energy Commission Access Permits.” 

The pamphlet is designed to answer the 
most frequently asked questions raised by 
organizations and individuals engaged in 
nuclear science or industrial work regard- 
ing the access permit program. The pub- 
lication has been revised to include the 
most recent changes in the program. The 
access permit program provides a method 
for making available to the research and 
scientific field certain types of classified 
data. 

QUESTIONS AND ANSWERS ON U. S. 
Atomic ENEercy ComMIssion ACCESS 
Permits (TID-4558, 3rd Rev.), available 
free of charge from the Office of Techni- 
cal Information Extension, U. S. Atomic 
Energy Commission. P. O. Box 62, Oak 
Ridge, Tennessee, 12 pp. 
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O’Connor to Serve as 
Representative on IOCC 


HE Federal Power Commission re- 
cently announced it had designated 
Commissioner Lawrence J. O’Connor, Jr., 
to serve as its representative on the Inter- 
state Oil Compact Commission. As FPC 
representative, Mr. O’Connor will main- 
tain liaison with the IOCC, attending 
meetings as an official observer. 
The IOCC is a co-operative advisory 
body of states interested in the conserva- 


_Ss 


The March of 
Events 


tion of oil and gas. Formed in 1931 with 
the approval of Congress, it now has 33 
states participating as regular members. 
Among other things, the organization pro- 
vides a forum for interstate co-operation 
to prevent avoidable waste of oil and gas, 
and to further efficient practices in oil 
and gas production. 

The FPC maintains an active interest 
in the IOCC because of its effect on mat- 
ters relating to the administration of the 
Natural Gas Act. 


California 


Gas Rate Increase Granted 


HE state public utilities commission 
has granted San Diego Gas & Elec- 
tric Company a gas rate increase, but not 
as much as the utility had requested. 
The company received an increase 
amounting to $6,190,000 annually, effec- 
tive after September 16th. The increase 
adds about 70 cents a month to the aver- 
age residential gas user. The company 
had asked for an increase amounting to 
$7,354,000, equal to $1.30 a month for the 
average user. About $1.3 million of the 
authorized increase was apportioned to 
San Diego Gas’ own steam-generating 
plants instead of being passed on to the 
consumer, the commission pointed out. 
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San Diego Gas & Electric wanted all 
the increase passed on to its outside cus- 
tomers, instead of apportioning part of 
the gas rate increase to its steam-electric 
generating plant, which is its biggest cus- 
tomer. The company serves about 275,000 
customers in western San Diego county. 


District Proposes Rate Increase 


oe to raise electric rates by 
9.2 per cent, effective January Ist, 
was recently submitted to the board of 
directors of the Sacramento Municipal 
Utility District by Paul E. Shaad, gen- 
eral manager and chief engineer. Shaad 
told the board that his proposal would in- 
crease an average residential customer’s 
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bill by about 75 cents a month. “These 
new residential rates,” he said, ‘will be 
the lowest in the nation for a metropoli- 
tan area of more than 500,000, excepting 
Seattle, Washington.” 

He said the upward adjustment was in- 
fluenced by three factors: operating costs, 
bulk power costs, and the need for ex- 
pansion. Operating costs, he said, ac- 
count for 22 per cent of the revenue dol- 
lar and have been increasing slightly each 
year. 


Conference of Utility Counsel 


s a result of the success of the 1959 
San Francisco Conference of Pub- 


lic Utility Counsel, another comprehen- 
sive conference program is planned to be 
held in connection with the 1961 Cali- 
fornia State Bar Association convention, 
Monterey, California, Hotel San Carlos, 
September 27, 1961. 

The planned program covers items of 


‘interest to individual lawyers practicing 


in the field of public utility regulation, 
particularly before the California Public 
Utilities Commission. The program is 
scheduled to include addresses by individ- 
ual commissioners, summaries of recent 
developments in public utility law in Cali- 
fornia, and a panel discussion on possible 
improvements in California regulation. 


Connecticut 


Electric Rate Increases 
Proposed 


Figs ILLUMINATING COMPANY has 
asked the state public utilities com- 
mission for an average 5.3 per cent in- 
crease in electric rates for customers in 
the New Haven and Bridgeport areas. 
The proposed rates would affect customers 
in all towns supplied by the company, ex- 
cept for Ansonia, Derby, and Shelton. 
The company said the total amount of 
the increases would be about $2.2 million 
per year. The commission set a hearing 


for September 12th on the proposed rates. 

The new schedule would boost resi- 
dential rates by 7.4 per cent; commercial, 
including small industrial, 2.7 per cent; 
industrial 6.6 per cent; and street light 
4.2 per cent. The increases for combined 
commercial and industrial customers 
would average about 4.3 per cent. 

Hartford Electric Light Company also 
is seeking higher electric rates to provide 
an overall 6.3 per cent boost. A hearing 
on its proposed boosts has been set for 
September 19th. 


Iowa 


Co-ops Seeking New Industry 


F  psapit for developing small industries 
in rural Iowa communities has been 
announced by Glenn Bergland, chairman 
of the Iowa Rural Electric Co-operative 
Association. Bergland said the plan calls 
for a rural areas development committee 
to serve as liaison between electric co-ops 
and other groups interested in rural de- 
velopment. 


Under the plan, local industrial possi- 
bilities will be surveyed, he said, adding 
that emphasis probably will center around 
the establishment and development of in- 
fant industries, “rather than luring estab- 
lished industries into their areas.” Plans 
call for financing, purchase, and installa- 
tion of electrical equipment for industrial, 
commercial, and agricultural enterprises, 
Bergland said. 


SEP’? <MBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


New York 


Commission Rejects Rate 


Hike Plea 


HE state public service commission 

has rejected, in a 5-to-1 decision, an 
application by Niagara Mohawk Power 
Company for a 6 per cent rate increase, 
but said “favorable consideration” would 
be given to a request for a 2 per cent 
boost. The company had asked for in- 
creased revenues of $11.2 million. A 2 
per cent increase would provide $3,740,- 
000. Such an increase would be the third 
boost awarded Niagara Mohawk by the 
commission in four years. An $8.2 mil- 


lion increase was granted in 1957 and 
$7.5 million in 1959, when the company 
sought $10.5 million. 

A company spokesman said the com- 
mission’s opinion would be studied thor- 
oughly before a decision was reached on 
a new rate application. 

Commissioner Francis T. Mylott, in dis- 
senting, said the company was entitled to 
a 5 per cent increase. He said the record 
contained no evidence to support a claim 
that “any financial benefits may be ex- 
pected to accrue to the company” through 
the purchase of state project power. 


North Carolina 


Gas Rate Increase Authorized 


HE state utilities commission has au- 
thorized Piedmont Natural Gas Com- 
pany to raise its rates by $444,582 a year. 
The commission’s action climaxed a rate 
case that had made its way through the 
courts. 
Piedmont, which has headquarters in 
Charlotte, filed in October, 1959, for a 


rate increase totaling $535,000 a year. 
The commission suspended the rate in- 
crease and later held a hearing. The com- 
pany said the money was needed to off- 
set a rate increase by Transcontinental 
Gas Pipe Line Corporation, which sup- 
plies Piedmont. 

The rate increase was put into effect 
by Piedmont under bond late in 1959. 


Ohio 


Cities Plan Rate Fight 


— to have introduced in local gov- 
erning bodies measures to provide for 
their share of costs of opposing a request 
by East Ohio Gas Company for a rate 
increase of $33.9 million were announced 


by representatives of some 50 commu- 
nities in the northeastern part of Ohio at 
a recent meeting in Cleveland. 

They adopted a resolution proposing 
contributions by their municipalities at the 
rate of one cent per capita of population. 


Pennsylvania 


Governor Signs Law 


geamege Lawrence has signed into 
state law a legislative bill providing 
penalties for making fraudulent use of 
credit cards or obtaining telephone serv- 
ice through fraud. Under the new law, 
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penalties are graduated upward, depend- 
ing on the amount of service received 
illegally, to a $500 fine and one year in 
prison. 

The governor said the measure was 
necessary because of the increased use of 
credit cards for all types of purchases. 









Progress 





aye | of 








: Regulation 


=> 


Trends and Topics 


Risk as Affecting Return Allowance 


Le is no particular rate of compensation which must in all cases and in 
all parts of the country be regarded as sufficient for capital invested in 
business enterprises, it was stated by the United States Supreme Court in the 
Consolidated Gas Company case decided in 1909 (212 US 19). The court 
said that the amount of risk in the business is a most important factor, and 
the less the risk the less right to any unusual returns upon the investments. 
Similar views have been expressed in numerous decisions during the years of 
utility regulation. This subject is discussed in “Rate of Return,’ by Ellsworth 
Nichols, page 110. Competition is a risk factor, and the type of the utility is 
a risk factor. 



























Comparative Risks Considered 


Several commissions and courts have expressed the opinion that the return 
allowance should be commensurate with the risk involved. The Idaho com- 
mission, in fixing rates for a telephone company, said that any comparison 
must give recognition to the comparative risk of speculation involved in 
ordinary stocks and bonds and the investment nature of utility securities, as 
well as the relative steadiness of utility earnings and dividends through 
economic peaks and depressions (79 PUR NS 9). 

An investor in public utilities, said the Illinois supreme court, cannot expect 
the high or speculative dividends received by investors in industrial corpora- 
tions, in view of the greater risks of industrials (98 PUR NS 379). De- 
termination of a fair return, said the Michigan supreme court, requires con- 
sideration of the stable character of the company’s business, its consistently 
steady growth over past years, its prospects for the future, and the general 
position that it occupies in the financial and business world (93 PUR NS 
367). Similar views have been expressed in Arkansas (10 PUR3d 407), 
Connecticut (2 PUR3d 452), Kentucky (13 PUR3d 289), Massachusetts 
(2 PUR3d 501), New Hampshire (36 PUR NS 404), Tennessee (84 PUR 
NS 65), Vermont (79 PUR NS 508), and Washington (52 PUR NS 6). 
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Type of Utility as a Factor 

The Ohio commission said that the hazards of the business of distributing 
natural gas constituted a factor to be taken into consideration (32 PUR NS 
321). At the time of the hearing, in 1939, there was testimony that the public 
estimation of the natural gas industry as an investment was such as to make 
a rate of 8 per cent necessary, but the commission allowed 64 per cent, after 
giving consideration to the hazards in fixing the amount of depreciation 
reserve. 

The Nevada commission, in fixing rates for California-Pacific Utilities 
Company, noted that the gas industry has always experienced a slightly higher 
risk factor than electric, and historically a higher rate of return is given to 
satisfy the reasonableness requirements (35 PUR3d 124). 

The Federal Power Commission, in fixing rates for Southern Natural Gas 
Company, considered the fact that a natural gas pipeline company and a high 
proportion of industrial customers, which entailed a certain measure of risk 
by reason of the increasing cost of gas in the field as compared with the cost of 
competitive industrial fuels. The commission rejected evidence of the earnings 
of a selected group of large nonregulated enterprises which were not shown 
to be a representative indicator of earning power of companies having risks 
commensurate with earnings of the pipeline industry (35 PUR3d 179). 

The Federal Power Commission said that in determining an adequate rate 
of return for a natural gas producer it must not only reflect past expenses 
in the cost of service and past risks in the rate of return but must reflect the 
increasing expense and increasing risks of obtaining a gas supply (36 PUR3d 
447). 

The allowable rate of return to a highly competitive industry, such as a 
transit company, should, in the opinion of the Arkansas commission, be higher 
than that allowed industries enjoying a monopoly in their field (93 PUR NS 
146). 

A Pennsylvania court said that a local transportation company, not in the 
same class as other utilities whose business is stable and whose present earn- 
ings are reliable forecasts of future earnings, should be entitled to a somewhat 
higher rate of return than those other utilities (55 PUR NS 473). 


Risk under Special Circumstances 


Hazards confronting a particular utility, operating in a sparsely settled area 
and for several years subjected to hurricane damage, were taken into con- 
sideration by the Florida commission (87 PUR NS 141). 

The Ohio commission, in allowing a return of 7 per cent for a water utility, 
noted that the applicant was a partnership and there was more risk involved 
with regard to investment than there would be with a corporation because of 
the limited liability of investment in the latter (38 PUR3d 109). 

The Connecticut commission, in one case, denied an additional return allow- 
ance to a water company because of alleged hazards, where the unfavorable 
factor of the company’s small size was offset by the historical earnings record, 
the tendency of earnings to improve, and the stable nature of the business 
(4 PUR3d 114). 
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PROGRESS OF REGULATION 


A Pennsylvania court decided that the commission had erred in making 
an allowance for risks and uncertainties so as to provide a rate of return 
above the cost of capital where such normal risks and uncertainties had 
already been considered in determining the cost of capital (8 PUR3d 205). 

A federal court once said that the fact that the average utility has a rate of 
return higher than that allowed a power company by the Federal Power Com- 
mission does not prove that the allowance is inadequate when there is evidence 
to support the finding as to adequacy in view of stability of market and 
income, proximity to capital markets, and a long history of satisfactory 
earnings (94 PUR NS 175). 

Western Union Telegraph Company was not regarded by the Federal Com- 
munications Commission as undergoing risks of nationalization or expropria- 
tion in foreign lands, subjection to unreasonable regulations or taxes, facing 
competition from subsidized foreign owned entities, or financial loss through 
devaluation of currency, so as to necessitate an extra allowance for return. 
There was said to be a lack of evidence of record, and there were high earn- 
ings after taxes. The commission did not think that competition itself had so 
adversely affected the international telegraph industry as to constitute an evil 





requiring special compensation (25 PUR3d 385). 








Review of Current Cases 


Temporary Rate Increase Required Because of 
New Plant and Conversion to Dial Operation 


§ be Florida commission authorized a 
telephone company to increase rates 
on a temporary basis, upon conversion to 
automatic dial operation, subject to fur- 
ther decision by the commission, where 
the company was seeking a loan from the 
Rural Electrification Administration. The 
increased rates were necessitated by the 
installation of an almost entirely new tele- 
phone plant and conversion to dial opera- 
tion. It was necessary for the company to 
engage in an expansion and moderniza- 
tion program which had required the 
expenditure of large sums of money. 
The company had purchased a modern 
dial system and adequate equipment to 
operate the same, and because of the fact 
that the company was small and unable to 
secure adequate financing for its expan- 


sion program the company from which it 
had purchased the equipment had agreed 
to sell it and finance the same at an in- 
terest rate of 6 per cent over a period of 
twelve years. 


Pro Forma Financial Statements 


The commission said that it ordinarily 
does not favor or permit the use of pro 
forma investment and income statements 
in rate cases. In this case, however, it 
was dealing with an almost entirely new 
operation with a new and different plant, 
and it was necessary to give considera- 
tion to the proposed operation rather 
than the present one which was being 
discontinued. Statistical data based upon 
the operation of an obsolete manual sys- 
tem could be of little help in determining 
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the earnings requirement of the same 
company when it converts to a modern 
dial system. The commission permitted 
the use of such pro forma data. 


Effect of REA Loan 


An application to the Rural Electrifica- 
tion Administration for a loan was pend- 
ing, and, if it should be granted, this 
would result in a reduction in fixed 


charges. The commission decided that 
some rate relief was necessary so that the 
cutover to dial could be made and service 
could be improved. When the REA loan 
has been completed, the commission will 
review the situation and make such ad- 
justments in rates as may be justified at 
that time. Re Gulf Teleph. Co. Docket 
No. 6306-TP, Order No. 3209, August 
16, 1961. 


Interim Rate Order Pending Later Cost Allocation 
Decision Affirmed in Part and Reversed in Part 


i ew United States court of appeals 
for the fifth circuit affirmed in part 
and reversed in part an order of the Fed- 
eral Power Commission fixing interim 
rates for Tennessee Gas Transmission 
Company and ordering refunds of excess 
rate collections. It unanimously decided 
that the commission properly restricted 
the company’s interim earnings to a re- 
turn of 64 per cent as against a 7 per 
cent return requested by the company. 

The court split, however, on the ques- 
tion of whether the commission could 
order the filing of new rates based on a 
6$ per cent return on an interim basis 
before deciding another issue in the case 
as to the proper allocation of costs among 
the company’s six zones of operation. The 
majority concluded that the commission 
had erred in this respect. 


Basis for Findings As to Return 


The court found that the commission 
had before it a full record disclosing suf- 
ficient economic factors to permit it to 
determine what was a just and reasonable 
return. Tennessee placed great stress on 
language from the Hope Natural Gas 
Company case (51 PUR NS 193) to the 
effect that the return to the equity owners 
should be commensurate with returns on 
investments in other enterprises having 
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corresponding risks, and that return 
should be sufficient to assure confidence 
in the financial integrity of the enterprise, 
so as to maintain its credit and to attract 
capital. 

Tennessee argued extensively from 
tables showing average earnings of the 
ten major pipelines over an eight-year pe- 
riod ending with 1958, and for the forty- 
one pipeline companies comprising the 
entire industry over a ten-year period end- 
ing in 1959, It also emphasized the fact 
that the 63 per cent return would yield the 
lowest return on common stock equity for 
any of its years of operation. 

The court pointed to the weakness of 
this approach, saying that there was no 
basis for Tennessee’s implied assumption 
that it or any of the pipeline companies 
are entitled to the same return on book 
equity which they have historically en- 
joyed. It noted that a rate of return may 
be reasonable at one time and become too 
high or too low at another time by 
changes affecting opportunities for invest- 
ment, the money market, and business 
conditions generally. Tennessee was 
found to be one of the largest and sound- 
est pipeline companies rather than an 
average company. Therefore, said the 
court, Tennessee could not argue that 
because the eight- or nine-year average 
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return On common equity of a group of 
the companies has been higher than 64 
per cent then that rate is not just and 
reasonable for Tennessee for 1960. 


Cost of Capital Factor 


Tennessee strongly attacked the weight 
attributed by the commission to the earn- 
ings-price ratios as bearing on its com- 
petition for the investor dollar. The court 
believed it clear that the commission had 
used such comparison to test the degree 
to which the investing public considered 
the return to be “commensurate” with 
other pipeline companies. Touching on 
this matter, the commission had said that 
such data indicated that Tennessee en- 
joyed a favorable and improving position 
in the money market in relation to the 
rest of the industry. 

The court also rejected the contention 
that the commission had erred in the 
computation of Tennessee’s capital struc- 
ture by failing to include as common 
equity capital the convertible preferred 
stock which was in the process of being 
converted into common stock, and in fail- 
ing to include in the capital structure 
mortgage bonds which had been issued by 
a Tennessee subsidiary. The court con- 
cluded that the treatment given to these 
two items by the commission was well 
within its discretionary powers. 


Interim Rates Pending Cost Allocation 
Study 


A majority of the court, with Chief 
Judge Tuttle dissenting, concluded that 
the commission could not legally effec- 
tuate its order requiring the 64 per cent 
rate of return until it had made its de- 
termination as to the proper allocation 
of cost of service among the company’s 
several zones of operation. It said that 
the commission’s refusal to decide the 
cost allocation issue meant that there was 
no basis for determining which of the 


filed rates in specific zones were unlaw- 
ful, the extent to which individual rates 
should be reduced, or to whom refunds 
should be paid. Meanwhile, said the court, 
the effect of the interim order was to con- 
tinue the alleged discriminatory differen- 
tial in favor of certain zones. Tennessee 
would be injured because it would not be 
able to recover adequate costs of service 
from the undercharged distributors in 
other zones. 

The court said that in filing rates a pub- 
lic utility should not be held, at its peril, 
to the requirement of foretelling the de- 
cision of the commission on the correct- 
ness of its rates. Lawful rates may be 
determined only after a full hearing. 
Until the commission fixes rates the util- 
ity is protected by being allowed to collect 
at the filed rate, but under bond and sub- 
ject to refund, and the consumer is pro- 
tected by the refund of excess charges 
with interest. 

The court questioned whether the hear- 
ing in which the cost allocation issue was 
excluded was the “full hearing” contem- 
plated in § 4(e) of the Natural Gas Act. 
Furthermore, the court said, when the 
retroactive effect of the eventual de- 
termination of cost allocation makes it 
highly unlikely, if not impossible, for a 
utility to earn a just and reasonable re- 
turn, such an interim order lacks the 
weight and legal effect courts properly 
give to most commission orders. 

Finally, regardless of the commission’s 
authority to issue the order, the court 
held that cost allocation among zones is 
such an essential element in determining 
whether the filed rates are excessive that 
it is unreasonable and an abuse of dis- 
cretion to issue an interim rate order be- 
fore deciding a pending allocation issue 
“ripe for decision.” Tennessee Gas Trans- 
mission Co. et al. v Federal Power Com- 
mission, Nos. 18547, 18597, August 2, 
1961. 
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FPC Asserts Jurisdiction over Sales of Mixed 
Interstate and Intrastate Electricity 


HE Federal Power Commission took 

jurisdiction over sales of electricity 
by Southern California Edison Company 
to the city of Colton, California, for re- 
sale. These sales include some out-of- 
state energy, generated at the Hoover and 
Davis dams on the Colorado river, mixed 
with intrastate energy. The commission 
indicated, contrary to Edison’s conten- 
tions, that its jurisdiction over these 
wholesales is not a matter of discretion 
with it. 

Jurisdiction was declined, however, 
with respect to deliveries of energy to 
Colton for pumping purposes since these 
deliveries were metered. and billed sepa- 
rately from the jurisdictional sales for 
resale. In practical effect the decision 
overrules two orders of the California 
commission, which had assumed jurisdic- 
tion and authorized rate increases in 
1954 and 1957 over and above the rate 
provided in the parties’ contract of 1945. 

The original contract rate, though 
never filed with the federal commission, 
was declared to be the legally effective 
rate for sales at wholesale to Colton, and 
Edison was required to file this rate and 
submit a plan for refunding the excess 
charges. The proceeding was instituted 
by Colton in 1958. 

Edison operates a number of gener- 
ating stations in California but obtains 
some energy from the Hoover, Davis, 
and Parker dams on the Colorado river. 
Edison denied that the record demon- 
strated that any out-of-state energy was 
transmitted to Colton. The commission 
found, however, that Edison did deliver 
energy to Colton for resale that was gen- 
erated outside of California. Its sales to 
Colton, therefore, were sales at whole- 
sale in interstate commerce subject to §§ 
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201, 205, and 206 of the Federal Power 
Act. 


Boulder Canyon Act Rate Authority 


This determination reversed the ex- 
aminer, who would grant motions by 
Edison and the California commission 
to dismiss the proceedings on the ground 
that under the provisions of the Boulder 
Canyon Project Act the sale of energy 
generated at the three dams came under 
the jurisdiction of the Secretary of the 
Interior in the absence of regulation by 
a state commission. It appeared to the 
federal commission that the rate authority 
of this statute contained no standard for 
rate regulation but at most conferred 
limited authority to protect consumers. 
Such authority was granted subject to 
the later enactment of the Federal Power 
Act in 1935 containing a comprehensive 
scheme for the regulation of sales at 
wholesale in interstate commerce. 

The Boulder Canyon Project Adjust- 
ment Act of 1940 was interpreted to 
reinforce this conclusion. The commission 
rejected the idea that Edison was exempt, 
as an agent of the United States under 
the adjustment act, from Federal Power 
Act requirements under § 201 (f). There 
was nothing to show that Edison, if an 
agent for the operation of the Hoover 
power plant, was also an agent for the 
resale of the energy. 


State Jurisdiction Ruled Out 


In reply to arguments for state juris- 
diction, the commission expressed the 
opinion that the field of sales at whole- 
sale of electric energy in interstate com- 
merce is outside the constitutional scope 
of state regulation, citing judicial au- 
thority (98 PUR NS 65). Nor is the 
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rule limited to cases where it can be 
specifically shown that other states are 
affected. When the Federal Power Act 
was enacted, Congress assumed that all 
such sales were exempt from state regula- 
tion. The commission thus interpreted 
the Federal Power Act to occupy the 
entire field without the necessity of 
analyzing federal and state relationships. 

Under § 201 (b) of the Federal Pow- 
er Act, Edison sought to escape Federal 
Power Commission jurisdiction on the 
ground that the facilities used to serve 
Colton are local. The point is not relevant 
under the Federal Power Act, said the 
commission. Since the sale to Colton in- 
cludes Hoover energy, it is a sale at 
wholesale in interstate commerce subject 
to federal jurisdiction regardless of the 
nature of the facilities used to make 
the sale. Furthermore, it appeared that 
Edison had facilities which it used ex- 
clusively to effect the wholesale to Colton 
and not for local distribution. These 
facilities themselves would make Edison 
subject to the Federal Power Act. And 
the mere fact that a sale of electricity 
is made by a company all of whose 
facilities are located in the state of con- 
sumption does not give the state com- 
mission jurisdiction. 


Filing Prerequisite to Rate Change 


The fact that the 1945 contract rate 
was not filed with the Federal Power 
Commission, as required by the Federal 
Power Act, would not prevent federal 
jurisdiction from attaching. Under the 
contract, Edison was to provide all of 
Colton’s electrical requirements for a 


& 


period of ten years and thereafter on a 
month-to-month basis subject to termina- 
tion by either party upon notice. In 1954 
and 1957 the California commission 
purported to determine new higher rates 
for Edison. Neither party indicated an 
intention to terminate after 1955, so that 
the contract continued on a month-to- 
month basis. 

At least by July 1, 1954, interstate 
energy was being delivered to Colton, 
and the sale was therefore subject to 
federal jurisdiction. On that date the 
contract rate was in effect. Any change 
in this rate was required by § 205 (d) 
of the Federal Power Act to be filed with 
the federal commission, and in the 
absence of a filing a change would not 
be effective. Thus, the purported changes 
by the state commission without authority 
were ineffective as rate changes because 
they were not filed with the federal body. 

Edison argued that Colton, by accept- 
ing the purported state commission rate 
change in 1954 without protest, intended 
to be contractually bound by it. In our 
opinion, said the federal commission, 
conformity without protest to the as- 
serted authority of the state body does 
not result in a contractual adoption of 
its unauthorized orders. Nor was it 
significant in this regard that Colton did 
not terminate the contract, because its 
only source of power was Edison and 
the rates were being regulated by the 
state commission. Edison’s legal rate was 
its 1945 contract rate. City of Colton, 
California v Southern California Edison 
Co. Opinion No. 346, Docket No. E- 
6821, July 31, 1961. 


FPC Refuses to Vacate Gas Certificates 
Claimed to Be Nonjurisdictional 


i J Pon petitions to vacate certificates, 
the Federal Power Commission de- 


423 


termined questions relating to its juris- 
diction, interstate sale, and abandonment 
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under § 7(b) of the Natural Gas Act, 
15 USCA § 717{(b). The certificates 
covered sales of 38,000 Mcf per day by 
two producers to Columbian Carbon Com- 
pany under a contract of May 20, 1948, 
a sale by Columbian to El Paso Natural 
Gas Company under the same contract, 
and an exchange of gas between Colum- 
bian and El Paso under another contract 
of May 21, 1948. The May 20th contract 
contemplated that Columbian would sell 
so much of this gas as it did not need for 
a carbon black plant. Columbian has sold 
such excess gas—about 17,000 Mcf per 
day—to El Paso Natural Gas Company in 
what was clearly interstate commerce. The 
contract also permitted Columbian to ex- 
change volumes of gas, and Columbian 
contracted with El Paso in 1948 for such 
an exchange. The certificate which 
Columbian sought to have vacated cov- 
ered this exchange with El Paso. 

In 1958 the producers and Columbian 
amended the first 1948 contract to elimi- 
nate Columbian’s right under the contract 
to sell to El Paso volumes of gas in excess 
of the needs of the carbon black plant 
and to restrict Columbian’s take to the 
actual requirements of the plant. The 
amendment did not, however, affect 
Columbian’s right to exchange gas from 
these producers for El Paso gas, and 
Columbian has continued its exchange of 


17,000 Mcf per day. 


Abandonment Question 


The commission held that termination 
of the sales by Columbian to El Paso of 
the excess gas and termination of the 
sales by the producers of the volumes for 
such service to El Paso, under the amend- 
ment, constituted an abandonment under 
§ 7(b) requiring approval. To interpret 
§ 7(b) as permitting parties to a sale to 
eliminate without commission permission 
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the basic contractual provisions govern- 
ing the rendition of service, even though 
another agreement is made to continue 
service without any immediately apparent 
changes in price or volume, might well 
endanger the continuity and stability of 
the service which § 7(b) was intended to 
safeguard, the commission declared, 
However, the commission found that the 
abandonment contemplated by the 1958 
amendment would not adversely affect the 
public interest and the commission there- 
fore approved the abandonment subject 
to objection, if any, by El Paso. 


Exchange Question 


The commission also ruled that the 
termination of these sales under the 
amendment did not eliminate the pre- 
existing basis for commission jurisdiction 
over the continuing sales by the producers 
to Columbian and over exchange gas 
which will continue to be sold by Colum- 
bian to El Paso. Jurisdiction still at- 
taches in both instances. The proposed 
rescission of the certificates authorizing 
these sales therefore was denied. It suff- 
ciently appeared to the commission that 
gas still flowing from the producers is 
disposed of by El Paso in interstate com- 
merce. 

But the commission found no basis for 
concluding that it has jurisdiction of the 
producers’ sale of gas to Columbian for 
the latter’s carbon black plant. This gas, 
it was noted, is produced wholly in Texas, 
transported wholly in Texas, and con- 
sumed wholly in Texas. It is not com- 
mingled with any gas from outside the 
state, and all of it is separated from the 
commingled stream before any of the 
stream leaves the state. It does not involve 
interstate commerce. Re Shell Oil Co. et 
al. Docket Nos. G-5029, G-7089, G-7091, 
June 30, 1961. 
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Canadian Owned Company with Imported Gas Supply 
Favored for Gas Distribution Project 


y a rival certificate proceeding, the 
Federal Power Commission found in 
favor of St. Lawrence Gas Company, 
Inc. which proposed to import natural 
eas from Canada for a distribution proj- 
ect in the Massena-Ogdensburg area on 
the St. Lawrence river in northern New 
York. An application by New York State 
Natural Gas Corporation, for authority 
to make sales of domestic gas to Niagara 
Mohawk Power Corporation, an inter- 
vener in this proceeding, for a distribution 
project in the same area was denied. 

St. Lawrence, a newly formed New 
York corporation, is a wholly owned sub- 
sidiary of a Canadian gas-distributing 
company. St. Lawrence proposed to im- 
port 16,710 Mcf on a peak day, or 3,765,- 
70) Mcf annually, at a point about 12 
miles northeast of Massena. The gas 
would be supplied by Trans-Canada Pipe 
Lines through an affiliate. St. Lawrence 
proposed to serve 11 townships, having 
a population of about 79,000. Gross plant 
investment was estimated at nearly $6 
million at the end of the third full year 
of operation. 

New York Natural is an operating 
company of Consolidated Natural Gas 
Company, an integrated West Virginia, 
Ohio, and Pennsylvania system. New 
York Natural would deliver gas to 
Niagara Mohawk near Syracuse. It 
would be transported by Niagara Mo- 
hawk through an existing pipeline a 
hundred miles to Watertown. From that 
point a new transmission line of another 
hundred miles would have to be con- 
structed to the Massena-Ogdensburg 
area. Obviously, the transportation dis- 
tance for the Niagara Mohawk project 
was much greater than that for the St. 
Lawrence plan. However, the Niagara 
Mohawk project would serve 26 town- 


ships, having a population of about 127,- 
000. The total investment in the third 
year would be somewhat over $14 million. 


St. Lawrence’s Supply Proved 


The commission considered St. Law- 
rence’s gas supply sufficiently proved, 
while that of Niagara Mohawk was not. 
The Trans-Canada reserves showed a life 
of thirteen and one-half years, with future 
growth to be expected. The supply for 
St. Lawrence is protected by a 20-year 
license issued by the National Energy 
Board of Canada. In issuing this license, 
however, the board made it clear that its 
decision in no way implied any responsi- 
bility to approve a subsequent application 
for additional gas or for a longer term 
of export. While the commission regarded 
this limitation as a detriment to St. Law- 
rence’s project, it was observed that the 
board’s procedure is generally followed by 
regulatory agencies. 

New York Natural argued against im- 
porting gas for a wholly dependent area 
where a domestic supply is available. 
Relying on the principle of international 
comity and mutual responsibility, the 
commission thought this could be done 
with confidence. In fact, the imported 
supply was regarded as a factor weighing 
in favor of the St. Lawrence project, in 
view of the decline in the reserve life 
index of proved recoverable reserves in 
the United States. Nor was it considered 
any serious obstacle that the Trans- 
Canada line is a single one which would 
be vulnerable to breakdown. There are 
alternative facilities capable of supplying 
Trans-Canada’s eastern customers in the 
event of breakdown. 


Two-part Rate Satisfactory 
St. Lawrence will obtain its gas supply 
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under a two-part rate with a 90 per cent 
annual minimum take-or-pay-for provi- 
sion. It was argued that this two-part rate 
could create problems as the area develops 
and the load factor decreases with the 
increasing use of gas for heating. A two- 
part rate, said the commission, is so cus- 
tomary and so well-devised to reflect costs 
that it could not be regarded as a disad- 
vantage. Although the 90 per cent pro- 
vision was considered unduly high, the 
load factor for St. Lawrence’s purchasers 
will be higher, so that this provision will 
not be a practical detriment. 

Supply and Rates for Rival Project 

While the Consolidated system has suf- 
ficient supplies for its requirements 
through 1963, there was some doubt 
whether the system will be able to meet 
the demands of ° colder-than-normal 
weather after 1964. New York Natural’s 
rate to Niagara Mohawk would be a 
single commodity, developmental rate. 
This, the commission found not in the 
public interest. It expressly did not say 
that developmental rates never serve the 
public convenience, but in this case it was 
believed that such a rate would transfer 
a considerable financial burden to other 
customers of New York Natural or to 
the stockholders of the Consolidated sys- 
tem. 

Economic Feasibility 
St. Lawrence had obtained franchises 


e 


for all of the townships it proposed to 
serve, while Niagara Mohawk was de. 
ficient in this respect, St. Lawrence sufh- 
ciently supported its market estimates, 
including residential, commercial, and in- 
dustrial sales. Niagara Mohawk again 
was deficient. St. Lawrence showed a rate 
of return of 5.5 to 5.8 per cent for 1963, 
the third year of operations, with 4.8 per 
cent for 1962, and 3.6 per cent for 1961, 
The commission considered this return 
reasonable and indicative of economic 
feasibility. Niagara Mohawk made an in- 
adequate showing as to economic feasi- 
bility. It introduced evidence to show a 
fair return, but, as the examiner found, 
when several substantial items, over- 
looked in Niagara Mohawk’s calculations, 
were taken into account, the return fell 
to an unremunerative level. 


The shorter transportation of gas for 
the St. Lawrence project was reflected in 
the company’s investment of $570 per 
customer in the third year. For the same 
period, Niagara Mohawk’s investment 
would be at least $894 per customer. St. 
Lawrence’s average third-year revenue 
per Mcf was estimated to be 81.5 cents 
as compared with 94.5 cents which Ni- 
agara Mohawk would receive—a differ- 
ence of 14 per cent. Re St. Lawrence Gas 
Co., Inc. et al. Opinion No. 347, Docket 
Nos. G-17500, G-17501, G-17579, August 
&, 1961. 


Commercial Gas Rate to Coin-operated Laundry 
Not Shown to Be Discriminatory 


_ mere fact that washers and dry- 
ers used in a coin-operated laundry 
are similar to those used by residential 
consumers has no material bearing on the 
question of rates for natural gas used to 
heat water and air for such machines, 
the North Carolina supreme court held. 
The court affirmed, with modifications, a 
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lower court judgment reversing the com- 
mission’s determination that a gas com- 
pany’s commercial rates applicable to 
coin-operated laundries were discrimina- 
tory to the extent that they exceeded 


rates charged residential consumers. 
There was said to be no evidentiary basis 
for the commission’s determination. 
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The commission had found that cus- 
tomer participation in the operation of 
the laundries rendered them dissimilar to 
other consumers of gas to which the com- 
mercial rates applied. It was therefore 
thought that this dissimilarity justified 
applying the residential rate to the laun- 
dries. The court was unable to ascertain 
how or in what respect customer par- 
ticipation had any bearing on the question 
of rates. 


Test of Rates 


The test for determining classifications 
and rates depends upon a number of fac- 
tors, the court indicated, such as the 
quantity of gas used, the time of use, the 
manner of service, and the equipment 
which the utility must provide and main- 
tain in order to take care of the cus- 
tomers’ requirements. Certainly, the in- 
stallation of equipment necessary to 
furnish an ample amount of gas to heat 
water and air in quantities sufficient to 
operate a coin-operated or fast-service 
laundry for twenty-four hours a day at 


Saturation Factor Used 


i a small part of a rate increase 

requested by Hesperia Water Com- 
pany was granted by the California com- 
mission. The company’s operations are 
combined with those of Kayem Invest- 
ment Company, which is also involved in 
water service operations, though not an 
applicant in this proceeding. In claiming 
a rather large rate increase, Hesperia ap- 
parently assumed that rates should be 
based on the combined operations in their 
entirety. 

The distribution system is purportedly 
owned by Kayem and leased to the ap- 
plicant under a contract which has not 
been submitted to or approved by the 
commission. Hesperia’s plant and opera- 


& 


peak capacity, if required, constitutes 
service rendered under conditions not ap- 
plicable to the ordinary residential cus- 
tomer, it was pointed out. This difference 
could be sufficient to justify a difference 
in rates. 

While there was no evidence to support 
the commission’s determination of dis- 
crimination, the court thought the case 
should be remanded to the commission 
for the taking of additional evidence in 
order that it may determine whether there 
was any unfair discrimination as between 
the type of service rendered to the laun- 
dries and the service furnished to other 
commercial customers under the com- 
pany’s commercial rate. If so, the com- 
mission would then have to determine 
whether the commercial schedule should 
be modified or a new schedule of rates 
should be filed for coin-operated or fast- 
service laundries, as it appeared all other 
gas companies in North Carolina have 
done. North Carolina ex rel. Utilities 
Commission v Piedmont Nat. Gas Co. 
120 SE2d 77. 


in Water Rate Case 


tions are nominal compared with those 
of Kayem. Kayem uses the applicant’s 
water production facilities as actual and 
potential sources of water supply for 
lines of distribution pipelines. 


Saturation Factor Allows for Growth 


The commission’s engineer recom- 
mended that the combined data of the 
two companies should be adjusted to re- 
flect the portion of the rate base items 
which should reasonably be included for 
service to the existing ratepayers. He 
adjusted the financial data by utilizing 
the ratio of existing customers to the 
potential number of customers in the 
total service area which has been sub- 
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divided and includes water system facili- 
ties. 

This adjustment, called a “saturation 
factor,” was fixed by him at 7 per cent. 

While the commission thought 7 per 
cent was mathematically accurate, this 
figure was regarded as unreasonably re- 
strictive. A saturation factor of 10 per 
cent, it was held, would properly take into 
account the growth in the number of the 
applicant’s water customers in the fore- 
seeable future and would be reasonable. 

The commission considered it reason- 
able to combine, for rate-making pur- 
poses, the operations of both companies. 
The 10 per cent saturation factor was 
applied to the combined operating reve- 
nues, operating expenses, including de- 
preciation and taxes, and the depreciated 


‘ 


‘ [ ‘iE— Oklahoma supreme court, in af- 

firming in part and reversing in part 
an order which dismissed an injunction 
action against the city of Tulsa, the Tulsa 


e 
Assumption of Jurisdiction by Commission Precludes 
Court from Taking Action 


rate base of the combined operations, 

On the rate base thus determined, the 
commission allowed rates for Hesperia 
which will afford a rate of return of 6} 
per cent, 


Unauthorized Charges Returned 


Hesperia was required to return all 
meter deposits collected from customers, 
and was directed to discontinue such 
exactions. The company was required to 
return charges ($100 per acre) imposed 
for the inclusion of new lands in the 
service area. Also required to be returned 
was the cost of land, wells, and pumping 
equipment contributed by a subdivider. 
Re Hesperia Water Co. Decision No. 
62183, Application No. 40862, June 27, 
1961, 


tem, and neither the city nor the Tulsa 
Water Authority owned any water or 
distribution lines in Creek county which 
were involved in this case. 

After the defendants threatened to dis- 
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Metropolitan Water Authority, and the 
Oaks Country Club, ruled that if the com- 
mission had first assumed jurisdiction and 
the action was still pending before that 
tribunal it had jurisdiction to the exclu- 
sion of district courts, even assuming that 
district courts and the commission have 
concurrent jurisdiction of the subject mat- 
ter. 

The court also ruled on the question 
of venue with respect to the jurisdiction 
of the district court. 

The plaintiffs purchase water from the 
Oaks Country Club located in Creek 
county. The city of Tulsa by contract had 
furnished water to the club, and a portion 
of the water had been resold to the 
plaintiffs. The club had installed and 
owned all the lines and distribution sys- 
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continue the water service, users of the 
water brought this action to permanently 
enjoin them from discontinuing service. 
The trial court had sustained a special 
appearance and plea to the venue and 
jurisdiction of the city of Tulsa and the 
Tulsa Water Authority and sustained the 
country club’s plea to the jurisdiction and 
dismissed the action. 


Prior Jurisdiction of State 
Commission 


The plea for dismissal of the action 
against the club was bottomed on the 
proposition that the commission had as- 
sumed jurisdiction prior to the filing of 
this action and had entered an order di- 
recting the club to continue furnishing 
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water until further order of the commis- 
sion. 

The plaintiffs contended that Oaks 
Country Club was a “public utility” or a 
“public business” within the applicable 
statutes, and, therefore, the district court 
had jurisdiction. 

The court said that if the club was a 
public utility, the commission had general 
supervision over public utilities with 
power to prescribe rules and regulations 
affecting their service and operation. The 
district court would not have jurisdiction 
to enter or make a binding order directing 
the club to continue service or to enjoin 
it from discontinuing service, 

On the other hand, assuming but not 
deciding that the club is a public business, 
and further assuming but not deciding 


e 


that the district court had concurrent 
jurisdiction with the commission of a 
public business engaged in selling and dis- 
tributing water, the court raised the ques- 
tion as to what effect, if any, the assump- 
tion of jurisdiction by the commission 
had on the plaintiffs’ action. 

The relief sought was said to be the 
same relief, and it was apparent that if 
the commission accepted jurisdiction and 
directed the continuance of service, juris- 
diction would be and remain in the com- 
mission. The order of the commission was 
still in force and effect, and the action 
was pending in that tribunal, and, there- 
fore, the district court would not have 
jurisdiction over the club. Dunbar et al. 
v Tulsa Metropolitan Water Authority et 
al. 363 P2d 145. 


Right to Appeal Is Limited to Parties to 
Commission Proceeding 


PENNSYLVANIA court quashed ap- 

peals from orders of the commission 
terminating an inquiry as to a motor car- 
rier’s operating authority and dismissing 
a petition for rescission of the commis- 
sion’s order, on the ground that the ap- 
pellants were not proper parties. The 
right to appeal is purely statutory and 
may not be enlarged either by the com- 
mission or by the court. The right to 
appeal, said the court, requires that an 
appellant be (1) a party to the proceed- 
ings, and (2) affected thereby. 

The appellants in this case were not 
parties to the proceeding before the com- 
mission, and, therefore, they had failed 
to qualify as proper parties appellant. 


3 


They claimed that they became parties to 
the proceeding as a matter of law because 
they were affected by the commission’s 
order denying their petition for a rescis- 
sion of the order which terminated the 
investigation as to operating authority. 
The court disagreed with this contention. 

The court also decided that there was 
no statutory requirement that the com- 
mission give public notice of a proceeding 
instituted on the commission’s own mo- 
tion, such as this one to investigate the 
question whether a motor carrier had the 
right to transport certain property. Al 
Zeffiro Transfer & Storage Co. et al. v 
Pennsylvania Pub. Utility Commission, 
171 A2d 800. 


Motor Carrier Competition Encouraged 


D=" protestants’ warning of dilu- 
tion of traffic, the California com- 


429 


mission authorized Hills Transportation 
Company, a motor common carrier, to 
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provide mechanically refrigerated hauling 
service. 

Although Hills offered refrigerated 
hauling with dry ice, it appeared that 
the company’s present customers have 
demanded mechanical refrigeration, which 
permits better temperature control. The 
company may lose some of its cus- 
tomers who take its other transportation 
services if mechanically refrigerated serv- 
ice cannot be furnished. The company has 
a strong financial position and a good 
operating ratio. 

Other motor carriers operating in the 
same area testified, on the other hand, 
that they were providing mechanically re- 
frigerated transportation and that they 
have ample equipment to meet demand. 
They contended that there are too many 
certificated carriers in California provid- 
ing refrigerated service. It was argued 
that existing refrigerated traffic will be 
diluted by the granting of the authority 
sought in this case. 


Competition Is Desirable 


Regulation by the state, said the com- 
mission, is for the protection and welfare 
of the public and only incidentally for the 
protection of the regulated business. 


While, aside from their purely permissive 
aspect, operative rights extend to the 
holder a full or partial monopoly of a 
class of business over a particular route, 
this monopoly feature may be modified 
or canceled at any time by the state, which 
is not in any respect limited as to the num- 
ber of rights that they may be given. 

The commission observed that trans- 
portation does not flourish best as a 
regulated monopoly. Historically, it has 
always been a highly competitive under- 
taking. The pattern of transportation 
regulation has been regulated competition. 
Competition is desirable in the field of 
highway common carriage, said the com- 
mission, to the extent that it does not 
impair the economic stability of the trans- 
portation industry. 

Since Hills is already providing dry 
ice refrigeration, the granting of author- 
ity to use mechanical refrigeration will 
not place a new carrier on the highways 
or add to the number of vehicles using 
the highways, but will enable Hills to 
provide a better service and to compete 
with other carriers on more nearly equal 
terms. Re Hills Transp. Co. Decision No. 
62196, Application No. 43040, June 27, 
1961. 


Weather Interference Cancels Demurrage 
Charges When Weather Is Clear 


(ioe Missouri Pacific Railroad Com- 
pany and Potashnick Construction, 
Inc., submitted to the Missouri commis- 
sion, for arbitration, a controversy hav- 
ing to do with the proper computation of 
demurrage charges on several cars of 
cement. 

A company tariff provides for can- 
cellation of demurrage charges when 
it is impossible to unload cars because of 
weather conditions. The commission ruled 
in favor of the consignee. 
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The railroad company contended that 
the rule permitted extension of free time 
on account of weather conditions only on 
days when there was actual precipitation 
preventing the unloading of the shipment, 
while the consignee contended that allow- 
ance should be made for weather inter- 
ference because it was impossible to 
unload cement on certain days. The com- 
mission said that the use of “proximate” 
in the tariff referring to proximate causes 
was indicative that the causes for which 





PROGRESS OF REGULATION 


demurrage charges would be canceled or 
refunded were to be somewhat more 
liberally construed than the usual strict 
and technical interpretation of tariff 
terms, 

The commission said that in its strictest 
sense weather refers to the state of the 
temperature with respect to heat or cold, 
wetness or dryness, calm or storm, or any 
other meterological phenomena. Tech- 
nically speaking, therefore, rainfall or 
other precipitation is a result of a weather 
condition. It is the precipitation resulting 
from weather conditions that most gen- 


erally makes it impossible to work at 
loading or unloading cars or makes it 
impossible to place freight in cars or move 
it from cars without injury to the freight. 
It was the opinion of the commission that 
the rainfall continued to be a condition 
of the weather, or at least the condition 
of the weather was a proximate cause of 
it, until such time as it had run off to the 
extent that it was possible to work at un- 
loading the cars without serious injury to 
the cement. Missouri P. R. Co. v Potash- 
nick Construction, Inc. Case No. 14772, 
July 31, 1961. 





Other Recent Rulings 


Helicopter Service. The California 
commission upheld the common carrier 
stats of a company which rendered by 
helicopter an air taxi service on an on- 


call basis for which the passengers paid 
on an individual fare basis, a so-called 
charter service whereby helicopters are 
rented on an hourly basis, and a con- 
tract service whereby the helicopters and 
crews are hired out for a period of time 
to a particular entity such as the United 
States Forestry Service, and, as such, 
the company was required to cease oper- 
ating until it shall have filed with the 
commission a rate schedule for the 
various services. Re Coast Rotors Co. 
Decision No. 62254, Case No. 7050, July 
11, 1961. 


Inadequate Evidence. Upon application 
by a railroad for authority to institute a 
limited motor carrier service for the 
transportation of a particular commodity, 
the Maine supreme court ruled that mere 
testimony of some customers as to their 
needs for the delivery of the commodity 
Was insufficient to warrant granting the 
application in the face of evidence of 


adequate existing transportation service. 
Re Bangor & Aroostook R. Co. 170 A2d 
699. 


Basis for Co-operatives Rates. The 
Wyoming commission, in authorizing a 
co-operative to increase rates, said that 
its rate structure must be low enough to 
encourage wise and liberal use of elec- 
tricity and at the same time be high 
enough to bring in sufficient revenue to 
meet the operating expenses and the co- 
operative’s obligations to the government. 
Re Sheridan-Johnson Rural Electrifica- 
tion Asso., Inc. Docket No. 9392, June 
13, 1964. 


Motor Carrier Commodity Rates. The 
Massachusetts commission, in considering 
proposed motor carrier freight rates, said 
that necessary commodity rates should be 
constructed on the basis of a percentage 
relationship to the existing class rates and 
not on what would appear to be an arbi- 
trary allocation of costs and undue at- 
tention to shipper interests. Re New 
England Motor Rate Bureau, Inc. DPU 
13574, June 14, 1961. 
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Refunds Ordered. Inasmuch as the rate 
of return of a natural gas company had 
ranged between 6.25 per cent and 7.09 
per cent for the past several years, the 
Missouri commission directed the com- 
pany to pass on to its customers a sub- 
stantial refund received from its supplier 
for overcharges. Re Laclede Gas Co. Case 
No. 12,525, June 14, 1961. 


Cash Working Capital. The cash work- 
ing capital component of the rate base of 
a water company was limited by the Con- 
necticut commission to the company’s op- 
erating expenses for a 45-day period. Re 
Birmingham Water Co. Docket No. 
10016, July 6, 1961. 


Mitnictpal Plant Rates. The Wisconsin 
commission, in authorizing a municipality 
to operate as a water and sewer plant, 
allowed rates intended to produce a re- 
turn of about 5.5 per cent. Re City of 
Oak Creck, CA-3933, July 17, 1961. 


Telephone Company Rate of Return. 
The Nebraska commission denied author- 
itv to increase rates, because of added 
costs as a result of a change in the wage 
and hour law enacted by Congress, where 
the increase would produce a rate of re- 
turn of 8.75 per cent on a net book cost 
rate base while present rates would re- 
sult in a rate of return of 7.41 per cent, 
which was said to be fair and reasonable. 
Re Northern Teleph. Co. Application No. 
22990, August 2, 1961. 

Exchange of Service Arcas. The 
Wyoming commission, in an arbitration 
proceeding, reiterated its policy to en- 
courage exchange of consumers where a 
utility holding service rights in an area 
cannot feasibly extend its lines to a pro- 


spective consumer, and where another util- 
ity can easily and economically provide 
such service, and where the commission 
orders exchange or sale of existing plant 
and facilities not feasibly removable, 
original cost less depreciation shall be 
used as a measure of value. Re Riverton 
Valley Electric Asso., Inc. et al. Docket 
Nos. 9399, 9033 Sub 9, August 2, 1961, 


Water Return Allowance. The Massa- 
chusetts commission authorized a water 
company to increase rates to a level cal- 
culated to yield a return of 6 per cent, 
saying that a return in excess of 6 per 
cent would be unreasonahle. Re Oxford 
Water Co. DPU 13584, August 3, 1961. 


Water Rate Increase. In authorizing a 
water company to increase rates to a level 
calculated to yield a return of 6 per cent, 
the Massachusetts commission said that 
it was influenced by the fact that the de- 
mand for water service is typically more 
stable than that of telephone, gas, and 
even electric companies, and that a water 
company does not need, to the same de- 
gree, the protection against the possibility 
of adverse economic conditions as do 
other utilities. Re Massachusetts Water 
Works Co. DPU 13583, August 4, 
1961. 


Transit Company Operating Ratio, A 
transit company was permitted by the 
Kentucky Department of Motor Trans- 
portation to increase fares where there 
was evidence that the operating ratio for 
1960 was 106.73 and a projected op- 
erating ratio without an increase for 1961 
would be 107.67, while the increased fares 
would result in an operating ratio of 
94.37. Re Capital Transit, Inc. Docket 
No. 2546, August 7, 1961. 
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Important addresses on legal, economic, financial, and other 

problems, delivered before the Public Utility Law Section of 

the American Bar Association at St. Louis, Missouri, Au- 
gust 7 to 9, 1961. 





Summary of the Standing Committee’s Report for 1961 
By WILLIAM S. TARVER* 


AM pleased to submit, on behalf of the 
I Standing Committee, its annual survey 
and report on developments in the field of 
public utility law for the period May 15, 
1960, through May 1, 1961. Copies of the 
report have been mailed to all members of 
the section and additional copies are avail- 
able here. 

It is customary each year for the chair- 
man of the Standing Committee to present 
orally a brief summary of the committee’s 
report. I am glad to do this for it permits 
me to express directly to you my apprecia- 
tion for the faithful and diligent work of the 
eighty other committee members, and par- 
ticularly of the eight subcommittee chairmen. 
It is extraordinary that so many busy law- 
yers should have given so generously of 
their time and ability. I am privileged to 
have worked with them. 

It seems to me that the more notable 
events during the past year affecting public 
utilities involved political matters rather than 
developments in substantive law. These po- 
litical matters are mentioned in the report’s 
summary. I refer, of course, to the unusual 
degree of attention directed by the executive 
and legislative branches of the federal gov- 
ernment to the federal regulatory agencies, 
their organization, methods, procedures, effi- 
ciencies, and, most particularly, their defi- 
ciencies. The Landis Report, the President’s 
special message to Congress on regulatory 
agencies, the reinstatement by Congress of 
the President’s expired authority under the 
Reorganization Act of 1949, the submission 
by the President of his specific reeommenda- 


‘Counsel, Southern Natural Gas Company, 
Birmingham, Alabama. 


tions for reorganizing several of the federal 
regulatory agencies, the establishing by Ex- 
ecutive Order of the Administrative Con- 
ference of the United States, and the reports 
of the Doyle study group on transportation 
policies, of the Special Advisory Committee 
on Interstate Commerce Commission Prac- 
tices and Procedures, and of the Feinsinger 
Commission on an air-line labor dispute were 
developments of significance. 


wu regard to developments in sub- 
stantive law during the year, inflation 
and increased cost of debt capital continued 
to concern regulatory commissions and, in 
some instances, were the bases for rate re- 
lief to utilities. 

One additional state required a fair value 
rate base, a Kansas district court, in South- 
western Bell Teleph. Co. v State Corporation 
Commission,! holding that the Kansas com- 
mission’s use of a net original cost rate base 
was violative of the Kansas statute and Con- 
stitution. Various state commissions made 
allowance for attrition by the use of a year- 
end rate base, by the inclusion in rate base 
of facilities to be fully utilized only in the 
future, and by outright allowances for at- 
trition. 

The year’s most widely applicable rate of 
return determination was that of the Civil 
Aeronautics Board in the omnibus proceed- 
ing involving the rates of the entire air 
carrier industry. The CAB did not fix pre- 
cise levels of fares but held that a weighted 
average return on investment of 10.5 per 
cent for the trunk-line industry would be 


1(DC Kan, Shawnee Co.) Docket No. 87183, 
January 4, 1961. 
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reasonable. This decision recognized varia- 
tions in risk within the industry and afforded 
smaller carriers an opportunity to earn 
11.125 per cent on investment, as compared 
with 10.25 per cent for the four dominant 
companies. 


i neanay tae ratios continued to exer- 
cise a dominant influence on determina- 
tion of allowances for equity capital, al- 
though courts in Alabama and Kansas held 
that such ratios were insufficient as a meas- 
ure of cost.* Decisions of the Federal Power 
Commission left in substantial doubt the 
significance, if any, which that agency ac- 
cords to the per cent of common equity in 
corporate capitalization in determining the 
return to be allowed on equity. The FPC’s 
allowance for return on equity and the capi- 
talization ratios in five natural gas pipeline 
rate cases* appeared to be completely un- 
correlated. 

Regulatory authorities continued to accord 
different treatment, for .rate-making pur- 
poses, to depreciation under the options pro- 
vided in § 167 of the Internal Revenue Code, 
some commissions requiring a flow through 
to income of the tax savings, while the ma- 
jority permitted normalization of tax de- 
preciation, for rate case purposes, and in- 
clusion of the resulting deferred income 
taxes in cost of service. In this respect, of 
particular significance was the decision of 
the fifth circuit court of appeals in El Paso 
Nat. Gas Co. v Federal Power Commission,* 
which affirmed the FPC’s normalization of 
accelerated depreciation on the ground that 
accelerated depreciation resulted in a tax de- 
ferral rather than a tax saving. 


ieeomeemone also continued to disagree 
as to the treatment to be accorded the 


2 Southern Bell Teleph. & Teleg. Co. v Alabama 
Pub. Service Commission (Ala Cir Ct) 36 PUR3d 
381; Southwestern Bell Teleph. Co. v State Corpo- 
ration Commission of Kansas (DC Kan, Shawnee 
Co.) Docket No. 87183, January 4, 1961. 

8 Southern Nat. Gas Co. 24 FPC 26, 35 PUR3d 
179; Tennessee Gas Transmission Co. 24 FPC 204, 
35 PUR3d 270; Northern Nat. Gas Co., Docket 
No. G-19040, March 7, 1961, 38 PUR3d 149; Kan- 
sas-Nebraska Nat. Gas Co., Inc. Docket No, G- 
12391. March 8, 1961, 38 PUR3d 136; Panhandle 
Eastern Pipe Line Co., Docket No. G-19780, March 
20, 1961, 38 PUR3d 307. 

4281 F2d 567, 35 PUR3d 257, cert. denied May 
1, 1961. 


SEPTEMBER 14, 1961 


reserve for accumulated deferred income 
taxes. Some commissions ignored the re- 
serve, others deducted it from the rate base, 
and still others took it into consideration in 
determining rate of return. The Federal 
Power Commission joined this latter group, 
holding that the benefits of liberalized de- 
preciation should be divided between the 
ratepayers and the company by limiting the 
company to a 1.5 per cent return on the 
deferred tax reserve.5 

Of widespread significance to the electric 
industry was the decision of the Federal 
Power Commission in Alabama Power Com- 
pany et al.,° in which it was held that ex- 
penditures for advertising relating to the 
private power-public power dispute should 
be charged to the Miscellaneous Income De- 
ductions Account rather than to operating 
expense accounts. 


N September, 1960, the Federal Power 

Commission handed down its _long- 
awaited decision in the Phillips Petroleum 
Company case,’ using its opinion as a ve- 
hicle for expressing the view that the tra- 
ditional cost rate base method could not 
properly be used in fixing the rates of nat- 
ural gas producers. The commission stated 
that its experience since 1954 had shown 
that the cost rate base method almost always 
produces higher rates than otherwise would 
exist and in many cases would result in gas 
being priced completely out of the market. 
At the same time the commission adopted 
the so-called “area pricing” approach to the 
problem of fixing producer rates.’ Since 
then, it has instituted two multiparty area 
proceedings to determine just and reasonable 
rates for the producing areas concerned.® 

An interesting facet of the Federal Power 
Commission’s opinion in the Phillips case is 
that the commission expressly recognized 
that the rationale of area pricing might be 
unlawful under the City of Detroit case,” 
where the court seemed to hold that con- 


5 Northern Nat. Gas Co., Docket No. G-19040, 
March 7, 1961, 38 PUR3d 149. 

624 FPC 278, 34 PUR3d 385. 

724 FPC 537, 35 PUR3d 199, 

8 Statement of General Policy No. 61-1 (Rate 
Standards for Independent Producers of Natural 
Gas). 24 FPC 818, 35 PUR3d 195. 

9 Area Rate Proceeding, Docket No. AR61-1, 
38 PUR3d 201; Area Rate Proceeding, Docket No. 
AR61-2. 

10 230 F2d 810, 11 PUR3d 113. 








ventional rate base evidence was necessary 
at least as a “point of departure.” However, 
in March, 1961, the District of Columbia 
circuit, the same court which decided the 
City of Detroit case, stated, in Minnesota Gas 
Co. v Federal Power Commission," that 
whether rate base proof was necessary in a 
particular case was something for the com- 
mission to decide in the first instance, and 
that the commission was free to determine 
producer rates in other ways. This volun- 
teered statement seems to run counter to 
the almost universal construction which had 
been given to City of Detroit by utility law- 
yers as well as the commission. 


N the antitrust field, the Supreme Court 

held in Tampa Electric Co. v Nashville 
Coal Co. that the market area to be con- 
sidered in determining whether competition 
was substantially lessened by a contract, un- 
der which an Appalachian bituminous coal 
company agreed to supply the requirements 
of certain generating units of a peninsula 
Florida electric utility for a period of twenty 
years, was the entire area supplied by Ap- 
palachian bituminous coal producers rather 
than peninsula Florida. 

In a case involving interrelation of anti- 
trust and regulatory statutes, the District of 
Columbia circuit court held that the FPC 
need consider the terms and policy of the 
Clayton Act only as one element in its de- 
termination of whether the acquisition of one 
gas pipeline by another was required by the 
public convenience and necessity. The court 


11 No. 15452, March 9, 1961. 
12 365 US 320. 
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stated that in the field of utility regulation 
monopoly may be in the public interest.* 

The report year saw several major trans- 
portation mergers approved by federal regu- 
latory agencies or the courts. Merger of the 
Erie Railroad and the Delaware, Lacka- 
wanna & Western Railroad was completed 
on October 17, 1960, in the largest railroad 
merger approved by the Interstate Commerce 
Commission in this century. In a case aris- 
ing out of this merger, the Supreme Court 
held that the Interstate Commerce Commis- 
sion was not required to impose a condition 
that every employee must be retained in an 
employment status. The Erie-Lackawanna 
merger called for abolishing approximately 
2,000 jobs and transferring more than 2,000 
others. 

Merger of Capital Airlines into United 
Air Lines, having been approved by the Civil 
Aeronautics Board on April 3, 1961, became 
effective June 1, 1961. 


. were many other important de- 
velopments during the past year which 
have been mentioned in the report’s summary 
but which, due to time limitations, I cannot 
refer to today. Significant among such omis- 
sions is my failure to touch on developments 
in the field of atomic energy. This does not 
imply an opinion that developments in the 
atomic energy field do not warrant mention; 
it is simply an admission of my incompe- 
tence in this exceedingly important and fast 
developing field of law. 


13 California wv Federal Power Commission 
(USCA DC) No. 15687, March 30, 1961. 





The Administrative Conference of the United States 
By Tue HONORABLE E. BARRETT PRETTYMAN* 


Win your Committee on Invitation, of 
which Willard Gatchell was member 
sole, or at least held proxies for a majority, 
offered me a place on this program to dis- 
cuss the Administrative Conference of the 
United States, I told him I would be very 
happy to come but would have to make the 
same speech I was going to make in Denver 
in May. He said that would be satisfactory. 
So here I am. 


* Judge, United States Court of Appeals for the 
District of Columbia Circuit, Washington, D. C. 


435 


I was very happy to accept the invitation 
to make this address, even to make it twice, 
because I welcomed the opportunity to put 
down in one document the history of the 
movement which has now culminated in the 
Administrative Conference. The facts thus 
recorded are either authoritatively docu- 
mented in my files or are known to me first- 
hand. 

In July of 1949 there was testimony be- 
fore a Special Subcommittee of the Judiciary 
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Committee of the House of Representatives 
relating to delays in the trial of certain 
cases. In the course of these hearings the 
chairman announced: “. . . we have com- 
municated with Chief Justice Vinson and we 
have asked him to request the Senior Coun- 
cil of Circuit Judges, when they meet in 
September, to endeavor to develop some 
timesaving procedures, procedures especial- 
ly in the antitrust laws.” Thereafter, at its 
September meeting, 1949, the Judicial Con- 
ference of the United States adopted a reso- 
lution which read, in part: 

The conference was of the opinion 
that experience has indicated the desira- 
bility of examining the present procedure 
governing controversies arising under the 
antitrust laws and the various statutes 
establishing regulatory agencies with a 
view to advancing their effective, expe- 
ditious, and economic disposition, and au- 
thorized the designation of a committee 
of the conference to consider: [means 
by which these ends might be achieved. ] 


C ieeg Chief Justice appointed a committee 
of ten judges, Circuit Judges Stone, 
Magruder, Augustus Hand, Lindley, and 
Prettyman, and District Judges Chesnut, 
Kloeb, Leahy, Rifkind, and Yankwich. 

At its first meeting the committee took 
action which is reflected in the following 
extract from a letter from the committee 
to the Chief Justice: 

The committee was troubled by the as- 
signment to it of the administrative agency 
phase of the general problem. The mem- 
bers of the committee were of the view 
that their own limited experience in this 
field would place a limited value upon 
their recommendations in the field. 

After careful discussion the committee 
unanimously instructed me to suggest re- 
spectfully to you the appointment of a 
second section to this committee, to be 
composed of persons familiar with the 
problems of the administrative agency 
procedure, for example, members or gen- 
eral counsel of commissions or experi- 
enced private practitioners before the 
agencies, or both. 


Thereupon the Chief Justice authorized 
the appointment of “an Advisory Commit- 


SEPTEMBER 14, 1961 


tee, composed of persons in and out of the 
government familiar with the problems of 
administrative agency procedure.” On June 
20, 1950, such an Advisory Committee was 
appointed. It had twelve members—three 
members of administrative agencies, three 
general counsel for agencies, two private 
practitioners who had then recently left 
membership on administrative agencies, and 
three lawyers in the general practice with 
prior administrative law experience. In a 
footnote I append the names of the mem- 
bers of that committee.” 


nae Advisory Committee spent nine 
months in “a firsthand investigation of 
the causes of excessive delay and expense 
and unduly voluminous records in the pro- 
cedures of federal regulatory agencies, and 
possible remedies therefor.” On March 30, 
1951, it submitted its report, which contained 
a dozen recommendations, The first was for 
an “Administrative Agency Conference.” It 
is my recollection that the idea was first 
suggested by Clyde Aitchison, of the ICC, 
a member of the committee, and at that 
time the dean of all commissioners in the 
government. At any rate he made a speech 
during that time to the ICC Practitioners 
Association, which was later published in its 
Journal of November, 1950 (Vol. XVIII, 
pp. 118, 120-122). In that talk the commis- 
sioner stressed the responsibility of the com- 
mission and of its practicing bar in the for- 
mulation of remedies for the problems of 
cumbersome, costly, and overly detailed pro- 
cedures. Here the germ of an idea can be 
readily detected. The Advisory Committee 
said: 


The regulatory agencies themselves 
must solve this problem. The solution 
may best be accomplished by the co-op- 
eration of all agencies involved; in fact, 
a co-operative approach, with mutual ex- 
change of experience and _ suggestions, 
seems imperative for the most efficient 
functioning of the administrative agencies. 
With such an approach to this problem 


1FE, Barrett Prettyman, chaii.nan; Clyde B. Ait- 
chison, John Carson, Benedict P. Cottone, Robert 
K. McConnaughey, E. L. Reynolds, Paul L. Styles, 
Preston C. King, Jr., Joseph J. O’Connell, Jr., 
Bradford Ross, John L. Sullivan, Roger J. White- 
ford. 
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in mind, your committee’s primary rec- 
ommendation is that the Judicial Confer- 
ence suggest to the President that he call, 
or cause to be called, a Conference of 
Representatives of the Administrative 
Agencies having adjudicatory and substan- 
tial rule-making functions, for the purpose 
of devising ways and means for achiev- 
ing the objectives with which this com- 
mittee is concerned. 


ta Judicial Conference Committee to 
which this report was addressed ap- 
proved it, and the Judicial Conference itself 
approved it. At its meeting in September, 
1951, the conference adopted a resolution as 
follows: 

Upon consideration, the conference 
ordered that the committees’ suggestions 
and recommendations with respect to the 
call of a Conference of Representatives 
of the Administrative Agencies having 
adjudicatory and substantial rule-making 
functions, be approved with this addition- 
al recommendation: 

That representatives from the federal 
judiciary and the bar as may be desired 
be designated to attend said conference 
and to serve in such capacity as the Presi- 
dent may determine. 


Chief Justice Vinson duly transmitted 
this suggestion to the President. 

On April 29, 1953, President Eisenhower 
issued a document addressed “To All Ex- 
ecutive Departments and Administrative 
Agencies.” He said, in part: “Accordingly, I 
am happy to call a conference of repre- 
sentatives of the departments and agencies, 
and of the judiciary and the bar, for the 
purpose of studying the problems thus de- 
scribed.” 

He requested the Attorney General 
to cause a list to be prepared of the de- 
partments and administrative agencies hav- 
ing adjudicatory and rule-making functions. 
He requested each department and agency 
thus listed by the Attorney General to desig- 
nate a representative to meet with other such 
representatives in a conference. With the 
agreement of the Chief Justice he invited 
three federal judges to participate. He named 
three trial examiners and twelve practicing 
lawyers to participate. 


= Attorney General listed 57 agencies. 
Thus the conference was composed of 
seventy-five members. This conference came 
to be known as the President’s Conference 
on Administrative Procedure. It operated in 
the following fashion: A “Committee on 
Organization and Procedure,” consisting of 
six members, was appointed and acted as 
an executive committee, planning the organ- 
ization and the rules of procedure. Nine 
other standing committees were appointed 
—on prehearing, pleadings, evidence, trial 
problems, hearing officers, judicial review, 
uniform rules, office of federal administra- 
tive procedure, and style.? 

These committees conducted studies of 
the subjects assigned to them by the con- 
ference. Some of them conducted extensive 
hearings. They summoned to their assistance 
prominent experts in the field, who were 
denominated consultants. The committees 
prepared reports, some of which were ex- 
tensive and contained much basic material. 
These reports were circulated to the mem- 
bers of the conference but were not de- 
bated or acted upon by the conference. The 
committees also submitted ‘“recommenda- 
tions,” which were direct and succinct and 
based upon or drawn from reports. These 
recommendations were placed on the agenda 
of the conference and were debated and 
adopted or rejected. When adopted, they 
were referred to the Committee on Style 
for editorial revision. This procedure was, 
generally speaking, the procedure usually 
followed by legislative bodies. 


eg conference held four plenary ses- 
sions, June 10, 11, 1953, November 
23, 24, 1953, October 14, 15, 1954, and 
November 8, 9, 1954. It adopted 35 recom- 
mendations, two addressed to the President, 
three to the Judicial Conference, seven to 
the Civil Service Commission, one to the 
General Services Administration, and 22 to 
the various government agencies. It adopted 
a final report, which was duly transmitted to 
the President. As its final action the confer- 
ence adopted a resolution recommending that 
a similar conference be established on a 


2 The chairmen of these committees were John C. 
Doerfer, Allison Rupert, Emory T. Nunneley, Jr., 
Edmund L. Jones, Earl W. Kintner, Lambert Mc- 
Allister, Thomas J. Herbert, John A. Danaher, 
and Conrad E. Snow. 
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permanent basis. President Eisenhower ac- 
knowledged receipt of the report on March 
3, 1955, and said, in part: 


The work of the conference has shown 
that an exchange of experience and views 
between federal administrators and be- 
tween them and members of the practicing 
bar and the judiciary produces useful 
results. I am confident that means will be 
devised for continuing such co-operative 
effort. 


The resolution respecting a permanent 
conference was referred by the President to 
the Attorney General. 

Thereafter several parallel series of events 
ensued. The Judicial Conference of the Dis- 
trict of Columbia Circuit, the American Bar 
Association, the Federal Bar Association, 
and the chairman of the large independent 
agencies all studied and took action in respect 
to the proposal for a permanent conference 
of the agencies respecting their procedures 
and other problems. 


N the fall of 1958, in preparing for the 
Judicial Conference of the District of 


Columbia Circuit to be held in the spring 
of 1959, the Committee on Arrangements 
listed as one topic for the consideration of 
the conference “Problems of Administrative 
Law.” 

This Circuit Judicial Conference con- 
sists of all the federal judges on the district 
court and the circuit court of appeals, vari- 
ous federal and municipal law officials, and 
about 120 members of the practicing bar 
who are selected by a committee of judges 
and lawyers. Several months before a meet- 
ing of the conference its Committee on Ar- 
rangements selects topics for debate, con- 
sideration, and action. Study groups, usually 
composed of twenty or twenty-five members 
each, are assigned to study and present rec- 
ommendations on these topics. The member- 
ship of the 1959 conference included a num- 
ber of government attorneys and a large 
number of attorneys engaged in practice be- 
fore the administrative agencies. 

The study group on the Administrative 
Law topic was chairmanned by William C. 
Koplovitz, Esquire. It presented three re- 
ports. All reports recommended the estab- 
lishment of a permanent Conference on Ad- 
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ministrative Procedure but they differed on 
machinery. 

One report recommended that the 
Attorney General call together a group to 
formulate plans for the conference and to 
make appropriate recommendations to the 
President for its establishment. Another 
report recommended that the President call 
an interim conference pending enactment of 
a statute, and that the permanent conference 
be established by legislation. The third re- 
port recommended that the chairmen of the 
seven large independent agencies meet and 
establish the conference. 


FTER extensive debate the Judicial Con- 
ference adopted the second of these 
proposed recommendations; that is, an in- 
terim conference to be established by the 
President and a permanent conference to 
be established by an act of Congress. That 
recommendation was transmitted to the Ju- 
dicial Conference of the United States, which 
at its September, 1959, meeting appointed a 
committee to consider the matter. At its 
meeting in March, 1960, this conference— 
1.€., the Judicial Conference of the United 
States—adopted the following resolution: 


Resolved, That this conference approves 
the establishment of a permanent confer- 
ence on the procedures of executive de- 
partments and administrative agencies in 
adjudications and rule makings, in which 
conference representatives of the depart- 
ments, the agencies, and the practicing 
bar would participate, for the purpose of 
exchanging information and making rec- 
ommendations to the several agencies and 
departments for the improvement of the 
administration of justice by them. The 
Chief Justice, as chairman of this con- 
ference, is authorized to communicate this 
action, at such times as he deems ap- 
propriate, to the President and to such 
other officers, including members of the 
Congress, as may be concerned with this 
subject from time to time; and the Chief 
Justice is further authorized to implement 
this action further in such other ways as 
he may deem appropriate. 


Chief Justice Warren thereafter trans- 
mitted the resolution to President Eisen- 
hower, together with his own strong personal 
recommendation for such a conference. 
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n the meantime, coincident with the study 
Dandie by the Judicial Conference 
(D. C.) a special committee of the Federal 
Bar Association began a study of the matter 
and made a report to the National Council 
of that association. On May 20, 1959, the 
day before the meeting of the D. C. Judicial 
Conference, the National Council of the Fed- 
eral Bar unanimously adopted a resolution 
which endorsed the concept of a permanent 
conference, and called upon the Attorney 
General to invite a committee of representa- 
tives of the agencies and the practicing bar 
to formulate plans to be presented to the 
President for such a conference. The Fed- 
eral Bar, it can be safely said, was opposed 
to legislation as an initial step. 

On September 24, 1959, Chief Justice 
Warren addressed the annual convention of 
the Federal Bar Association in a speech 
which was one of the key events in the de- 
velopment of administrative law in recent 
years. Among other things he said: 


Today it is generally recognized that 
far too many administrative proceedings 
in federal agencies are also subject to ex- 
cessive and unnecessary delay. Perhaps 
even more discouraging in the agency pro- 
ceedings is the fact that meaningful in- 
formation on the state of the backlog, 
and the extent of the delay, is not even 
available. 

This is true because there presently 
exist few criteria or standards for de- 
termining how long it should normally 
take to get final agency action on the ordi- 
nary administrative case. 


* * * 


If there is anything which symbolizes 
the disillusion of the American people— 
of the lay public—in our legal system, it 
is the factor of unconscionable delay. 


ak See 


Turning briefly to the legal services 
performed in the administrative agencies, 
I know that many of you are aware that 
last year 21 federal administrative agen- 
cies terminated in excess of 25,000 pro- 
ceedings, and that the trend is continually 
upward.... 

For this reason, I am particularly glad 
to inform you that the Judicial Confer- 


ence of the United States, at its meeting 
last week, approved in principle the pro- 
posal for a Permanent Conference on 
Administrative Procedure — which the 
Federal Bar Association and judges have 
been advocating. 

Such a conference—composed basical- 
ly of agency representatives, but with 
practicing lawyers and other participants 
as well, is sorely needed to conduct con- 
tinuing and practical studies of ways to 
eliminate undue delay, expense, and vol- 
ume of hearing record; to develop uni- 
form rules of practice and procedure; and 
generally to promote greater efficiency and 
economy in the administrative process. 


* * * x 


The critical period in a Permanent 
Conference on Administrative Procedure 
will not come with the first year or two 
of its operation, but it lies in the im- 
mediate six to eight months ahead. 

This is the crucial time, for it is im- 
perative that the agencies study very care- 
fully the personnel, the organization, and 
the objectives of such a Permanent Con- 
ference. 

Only in this way will the conference, 
once it is established, be able to move 
ahead into constructive inquiries and pro- 
posals, and avoid foundering in a mass 
of unnecessary details and fruitless study. 

If this is done—if the lawyers in the 
agencies, with the help of private prac- 
titioners, do their basic homework on the 
organization and objectives of the confer- 
ence—I am confident that they will earn 
the enthusiastic support and co-operation 
of responsible individuals and groups 
everywhere in the objective to establish 
a Permanent Conference and, moreover, 
that it will be successful once it is es- 
tablished. 


LSO in the meantime, at the meeting of 
the Council of the Administrative Law 
Section of this association at Miami in 
August, 1959, a resolution was adopted en- 
dorsing the idea of a Permanent Conference 
on Administrative Procedure, the steps to 
be an interim conference to be set up by the 
President and a permanent conference to 
be created by the Congress. This, we may 
note, was the same as the view taken by 
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the Judicial Conference (D. C.). That reso- 
lution was adopted by the section, trans- 
mitted by special order to the House of 
Delegates, and there adopted. Transmission 
to the Judicial Conference (U. S.) and to the 
President was authorized. At the same time 
the House of Delegates designated the Coun- 
cil of the Administrative Law Section and 
the Special Committee on Procedure, chair- 
manned by Smith W. Brookhart, Esquire, 
to act jointly in the preparation of legisla- 
tion on the subject. Proposed legislation was 
prepared for presentation to the midwinter 
meeting of the House of Delegates in Chi- 
cago in February, 1961. On account of then 
pending events, action on that report was 
postponed until the August meeting, 1961. 


N February, 1960, the Subcommittee on 

Legislative Oversight, of which Congress- 
man Oren Harris was the chairman and 
Robert W. Lishman was chief counsel, sub- 
mitted an interim report (House Report No. 
1258, 86th Congress, 2d Session), in which 
attention was called to the steps being taken 
in the process of the formulation of a pro- 
posed permanent group to study the over- 
all problems of the agencies. The subcom- 
mittee said: 


Current thinking is that this new organ- 
ization, to be known as the Conference on 
Administrative Procedures, will perform, 
in the administrative law field, the pres- 
ent functions in the judicial field which 
are performed by the Conference on Ju- 
dicial Procedures. 


TILL in the meantime, the chairmen of six 
S of the large independent agencies (Civil 
Aeronautics Board, Federal Trade Commis- 
sion, Federal Power Commission, Federal 
Communications Commission, Securities and 
Exchange Commission, and Interstate Com- 
merce Commission) jointly prepared a letter 
to the President. This was a long, detailed 
statement, in which the need for a perma- 
nent conference was stated and the composi- 
tion of such a conference suggested. The 
letter further proposed that an Organiza- 
tion Committee prepare an agenda for the 
conference and suggested further that con- 
sideration of legislation not be undertaken 
until after organization of the conference 
and that recommendations respecting legis- 
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lation be adopted by the conference itself. 
In this letter it was proposed that eight oj 
the Cabinet departments, the Civil Service 
Commission, the Atomic Energy Commis- 
sion, the Iederal Aviation Agency, and the 
seven large independent agencies send rep- 
resentatives to the conference, and that cer- 
tain bar associations nominate members. 
“Such associations,” said the letter, “might 
well include” the American Bar, the Fed- 
eral Bar, the I. C. C. Practitioners, the 
Motor Carrier Lawyers Association, the 
Federal Power Bar, the Federal Communica- 
tions Bar, the Federal Trial Examiners’ 
Conference, ‘“‘and similar organizations.” 
That letter was eventually completed and 
dated August 25, 1960. 

Under date of August 29, 1960, President 
Eisenhower concurred in the proposal and 
authorized arrangements for the _ initial 
organization of such a conference. A com- 
mittee, which came to be known as an 
Organization Committee, was thereupon ap- 
pointed® and after several weeks of work 
completed a proposed set of bylaws. 


, bs conference envisioned by that set 
of bylaws was an assemblylike body of 
sixty-five delegates, forty of whom would 
be from the government and twenty-five 
from outside the government. One delegate 
would be designated by the secretary of each 
of nine Cabinet departments, two from each 
of the seven big agencies, two trial examin- 
ers, and six to be appointed at large by 
the chairman, with the approval of the Ex- 
ecutive Committee. The plan envisioned that 
five delegates be named by the president of 
this association, two by the president of the 
Federal Bar Association, eight from the 
practicing bar, five from university facul- 
ties, and five experts in nonlegal fields, all to 
be named by the chairman, with the approval 
of the Executive Committee. The plan pro- 
vided for Standing committees, for a perma- 
nent secretariat, and for liaison with the 


3 The names of the members of this committee 
were Donald C. Beelar, Marver H. Bernstein, Kent 
H. Brown, John L. Fitzgerald, Robert W. Gin- 
nane, Earl W. Kintner, Robert Kramer, John C. 
Mason, Thomas G. Meeker, Carl R. Miller, E. 
Blythe Stason, Theodore F. Stevens, Jerrold G. 
Van Cise, Franklin M. Stone; E. Barrett Pretty- 
man, chairman; and William C. Koplovitz, secre- 
tary. 
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Congress through the naming of six repre- 
sentatives, three from each house, by the 
Vice President and Speaker, respectively. 

The proposed bylaws described in some 
detail the subjects which would be consid- 
ered by the conference. About this time the 
national election occurred, and action look- 
ing toward a call of the conference was 
postponed. 


ROMPTLY after the election, President- 
eo Kennedy named Dean James M. 
Landis to prepare for him a report on the 
administrative agencies and their problems. 
Dean Landis submitted his report on De- 
cember 26, 1960. In it he referred to the 
President’s request of August 29th, to the 
Organization Committee, and to the prelimi- 
nary draft of bylaws. He recommended that 
this work be encouraged and continued. He 
said, in part: 

_.. Much can come from this effort, in- 

cluding not merely revisions in our ad- 
ministrative procedures but also the mak- 

ing of our regulatory agencies into a 

system just as the Judicial Conference 

of the United States has made a system 
of what were once isolated and individual 

federal courts... . 


* OK ok * 


The concept of an Administrative Con- 
ference of the United States promises 
more to the improvement of administra- 
tive procedures and practices and to the 
systematization of the federal regulatory 
agencies than anything presently on the 
horizon. It could achieve all that the con- 
cept of the Office of Administrative Pro- 
cedure envisaged by the Hoover Commis- 
sion and endorsed by the American Bar 
Association hoped to accomplish, and can 
do so at a lesser cost and without the 
danger of treading on the toes of any 
of the agencies. 


n April 13, 1961, President Kennedy 
O sent to the Congress a Special Message 
on Regulatory Agencies. In the course of 
that message he discussed the establishment 
of an Administrative Conference of the 
United States. He said, in part: “The proc- 
ess of modernizing and reforming admin- 
istrative procedures is not an easy one. It 


requires both research and understanding. 
Moreover, it must be a continuing process, 
critical of its own achievements and striving 
always for improvement.” He announced 
that he had issued an Executive Order call- 
ing at the earliest practicable date the con- 
ference, to be organized by a council of 
lawyers and other experts from the agencies, 
the bar, and university faculties. He said that 
the council would consider questions con- 
cerning the effective dispatch of agency busi- 
ness, “along with the desirability of making 
this conference, if it proves itself, a con- 
tinuing body for the resolution of these 
varied and changing procedural problems.” 
He further said: 


The results of such an Administrative 
Conference will not be immediate but 
properly pursued they can be enduring. 
As the Judicial Conference did for the 
courts, it can bring a sense of unity of 
our administrative agencies and a desir- 
able degree of uniformity in their pro- 
cedures. The interchange of ideas and 
techniques that can ensue from working 
together on problems that upon analysis 
may prove to be common ones, the ex- 
changes of experience, and the recogni- 
tion of advances achieved as well as solu- 
tions found impractical, can give new 
life and new efficiency to the work of our 
administrative agencies. 


T° his Executive Order (No. 10934) Pres- 
ident Kennedy established the Admin- 
istrative Conference of the United States, to 
consist of a council of eleven members 
named by him and a general membership 
from the executive departments, the admin- 
istrative agencies, the practicing bar, and 
other persons specially informed. “The pur- 
pose of the conference,” says the Executive 
Order, ‘‘shall be to assist the President, the 
Congress, and the administrative agencies 
and executive departments in improving 
existing administrative procedures.” The 
order provided that the composition of the 
membership should be determined by the 
council; that the total membership be not 
less than fifty persons, a majority of whom 
should be from the executive departments 
and administrative agencies; that the govern- 
ment members be designated by the heads 
of their respective departments and agencies; 


SEPTEMBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


and that the other general members be named 
by the chairman, with the approval of the 
council. The order provided that the Director 
of the Office of the Administrative Proce- 
dure, which is in the Department of Justice, 
should act as the executive secretary of the 
conference. It authorized the making of ar- 
rangements with the President of the Senate 
and the Speaker of the House for partici- 
pation by interested committees of the Con- 
gress. 

The next day after the foregoing events 
the Subcommittee on Administrative Prac- 
tice and Procedure of the Senate Judiciary 
Committee returned a report (Senate Re- 
port No. 168, 87th Congress, Ist Session) 
in the course of which it said, in part: 


VI. The subcommittee recommends that 
every assistance should be given in making 
permanent an Administrative Procedure 
Conference, and that Congress should pro- 
vide the Office of Administration and Re- 
organization with funds to provide a per- 
manent secretariat for that conference. 


* *% * xX 


That such an assembly of the persons 
most directly concerned with the function- 
ing of administrative agencies offers a 
continuing possibility of improvement in 
procedures through interchange of ideas 
is a matter of universal agreement... . 
. . . The subcommittee recommends that 
every congressional encouragement be 
given to the establishment and continua- 
tion of the conference. Since, as we have 
pointed out elsewhere, we believe that the 
guidance of the President is necessary for 
the improvement of the administrative 
process, we recommend that the perma- 
nent staff should be a part of the Office of 
Administration and Reorganization, and 
therefore a part of the President’s own 
staff. 


n April 29, 1961, the President an- 
O nounced the appointment of the Coun- 
cil of the Administrative Conference. In so 
doing he called attention to the fact that the 
council membership, apart from the chair- 
man, was equally divided between those from 
the government and those from outside the 
government. The members, besides the chair- 
man, are: Manuel F. Cohen, director, di- 
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vision of corporation finance, Securities 
and Exchange Commission; Walter Gell- 
horn, professor of law, Columbia Uni- 
versity, New York city; Joseph P. Healy, 
vice president-general counsel, Boston Edi- 
son Company, Boston, Massachusetts; Ever- 
ett Hutchinson, chairman, Interstate Com- 
merce Commission; James M. Landis, spe- 
cial assistant to the President; John D. Lane, 
of the firm of Hedrick & Lane, Washington, 
D. C.; Earl Latham, Eastman professor of 
political science, Amherst College, Amherst, 
Massachusetts; Carl McGowan, of the law 
firm of Ross, McGowan, and O’Keefe, Chi- 
cago, Illinois; Nathaniel L. Nathanson, pro- 
fessor of law, Northwestern University, 
Evanston, Illinois; and Max D. Paglin, gen- 
eral counsel, Federal Communications Com- 
mission. Webster Maxson, director of the 
Office of Administrative Procedure, is execu- 
tive secretary. 

The council thus constituted includes, be- 
sides the chairman, three practicing lawyers, 
three professors (one of whom is an out- 
standing authority in political science and 
two are outstanding professors of admin- 
istrative law), and three are from govern- 
ment agencies. The tenth member of the 
council is sui generis, Dean James M. Land- 
is, highly experienced in the chairmanship 
of regulatory agencies, highly experienced 
in the teaching of law, and highly experi- 
enced in the practice of the law. He has a 
tripartite standing. 


; council was immediately called into 
session and met in three sessions, Mon- 
day and Tuesday, May 8th and 9th, Mon- 
day and Tuesday, May 22nd and 23rd, and 
on Monday June 26, 1961. On May 23rd 
it finalized plans for the institution and op- 
eration of the conference. It named the 
agencies to be invited, approved a list of 
nongovernment members to be _ named, 
adopted bylaws to be proposed to the confer- 
ence, adopted in general terms a program 
of work for the conference, and adopted a 
budget to be submitted to the Congress. It 
called the first meeting of the conference 
for Tuesday, June 27th, in Washington. That 
first plenary session was held as scheduled. 

The conference thus set up is composed 
of a chairman and eighty-five members. Of 
these, ten are the council named by the 
President; forty-four members were named 
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by the heads of executive departments and 
agencies, twenty-nine were named from out- 
side the government, and two trial exam- 
iners were designated. The members not 
named by the departments and agencies were 
named by the chairman of the conference 
with the approval of the council. To the 
arithmeticians it will be readily apparent that 
the composition of the conference is 60 per 
cent from the government agencies and 40 
per cent from the outside (5 + 44 + 2= 
51; 5 + 29 = 34). Members named by the 
heads of government agencies are as follows: 
By the Secretaries of the Cabinet depart- 
ments each one member, and by some whose 
departments include several agencies, two 
members; by the heads of each of the so- 
called Big Seven independent agencies, two 
members; by the heads of 14 other agencies 
having rule-making or adjudicatory func- 
tions, one member each. Of the members 
from outside the government service, twenty- 
one are practicing lawyers, three are from 
law school faculties, two are from faculties 
of schools of government, and one is an 
accountant. 


i? the selection of the members from the 


practicing bar, a major effort was made 
to produce a cross section of all shades of 
interest in administrative law procedure. We 
had a list of the names of over a hundred 
thoroughly qualified people from which to 
choose. Specialists in each of the major 
areas of federal regulation were named. 
Some others with broad general experience 
in several areas were included. Some law- 
yers not specialists were named. Geography, 
both of the lawyers and of their major 
clients, was a factor, although of course 
several from Washington, D. C., were neces- 
sarily on the list. Not more than one mem- 
ber of any one law firm, or from any one 
university, was named. Different interests 
in the several areas of interest are repre- 
sented, as, for example, shippers as well as 
the railroads and motor carriers in the field 
of interstate commerce. A mixture of politi- 
cal affiliations was sought. Every invitee ac- 
cepted. For the sake of an historical record 
I attach to this paper the roster of the con- 
ference. (See page 446.) 

No member of the conference, either from 
the government or from outside, will ap- 
pear in a representative capacity. Each will 


appear as an individual, and while of course 
it is expected that each will gain assistance 
by inquiry and consultation, the views ex- 
pressed and the votes cast by each, will be 
understood to be his own. 

My own judgment is that as a matter of 
personnel this is a strong, vigorous confer- 
ence, eminently qualified in experience and 
intellectual capacity for tremendous achieve- 
ment. As Dean Landis has said in a recent 
public address, the possibilities are almost 
infinite. 


‘ne conference will operate on a sort 
of assembly or legislative basis. Sub- 
jects for study and recommendation were 
immediately assigned to committees. Nine 
Standing committees have been established. 
Their principal areas of interest will be, 
respectively: (1) personnel, (2) rule-mak- 
ing proceedings, (3) licensing and certifi- 
cating proceedings, (4) compliance and en- 
forcement proceedings, (5) the adjudica- 
tion of claims, (6) statistics and reports, 
(7) internal operation and procedure, (8) 
education and information, meaning the 
preparation of manuals on procedure and 
the holding of seminars in the field, and (9) 
judicial action of various sorts. Specific 
topics were assigned for study and recom- 
mendation, ranging from recruitment pro- 
grams for lawyers in government, through 
improvements in procedure for all sorts of 
cases, formulation of criteria for measuring 
delay and backlogs, better internal opera- 
tions, grass-root informational meeting, 
manuals in craftsmanship, the massive com- 
plex which is delay and expense, all the way 
to better means for judicial review. 

The chairmen of these committees are 
Ashley Sellers, Esquire; Commissioner Gil- 
lilland of the CAB; Commissioner Hyde of 
the Federal Communications Commission; 
Messrs. Robert W. Ginnane, James Mcl. 
Henderson, and Cyrus R. Vance, who are, 
respectively, general counsel of the Inter- 
state Commerce Commission, the Federal 
Trade Commission, and the Department of 
Defense; Messrs. Charles W. Bucy and 
David Ferber, who are associate counsel of 
the Department of Agriculture and the SEC; 
and Professor Emmette S. Redford of the 
University of Texas. These chairmen were 
picked to be working chairmen, and by 
“working” we mean sweat and perhaps some 
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tears, maybe even a little blood. All commit- 
tees had at least one meeting immediately 
upon organization. The committees will make 
reports and recommendations, separately, in 
the same fashion as the conference of ’53-’54 
operated. 


Hoos committee is to have a paid reporter 

r research specialist in the area under 
consideration. The names of these scholars, 
alphabetically, are: Auerbach of Wisconsin 
and Minnesota, Cramton of Michigan, Jones 
of Columbia, Kramer of George Washing- 
ton, Lester of Cincinnati, McKay of New 
York University, and Metzger of George- 
town. And the committees will be authorized 
to summon to their assistance from time to 
time experts of all kinds. The committees 
will submit a report on each topic of study 
and with the report, a recommendation. 
These latter will be put on the agenda of 
the conference for debate and action, in the 
same fashion as the 1953-54 conference op- 
erated. 

All sessions of the conference will be pub- 
lic. All its actions will be advisory, trans- 
mitted to the President, to be transmitted by 
him as he deems appropriate, to the agen- 
cies, the Judicial Conference, or to the Con- 
gress. 

Liaison with the Congress by means of 
members of each house, designated by the 
Vice President and the Speaker, respectively, 
which designees are invited to attend the 
sessions of the conference and to enjoy the 
privilege of the floor. These designees are 
Senators Hart, Muskie, and Dirksen, and 
Congressmen Oren Harris, Walter Rogers, 
and John B. Bennett. 


j Bes overall concept of the Administra- 
tive Conference of the United States is 
on the grand scale. It affords a machinery 
by which and a forum in which all the gov- 
ernment agencies having functions of regu- 
lation, rule making, and adjudication can 
jointly and co-operatively, and with the aid 
of the bar practicing before them, attack 
their many mutual problems. It affords an 
opportunity for massive attack upon the 
problems of delay, expenses, and inefficiency 
in the administrative process. As President 
Kennedy emphasized in his message to the 
Congress, it affords an opportunity for the 
systematization of the many, sprawling, di- 
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verse, now isolated, parts of government en- 
gaged in a common undertaking. It will 
afford the same sort of opportunities which 
trade associations, scientific academies, med- 
ical societies, bankers’ associations, and such 
afford their constituent members. 

We all hope, as the President emphasized 
he does, that an 18-month experience will 
demonstrate the desirability and the feasi- 
bility of making the conference a permanent 
feature of the federal government. If the 
conference method does not succeed, some 
other approach to the general common prob- 
lems of administrative procedure will most 
certainly be made. 


ji are of course skeptics, cynics, 
and plain disbelievers in respect to the 
whole idea. There are people who say the 
agencies and the bar will not try. They say 
those most interested are indifferent to the 
whole business, or would rather have things 
as they are. There are also people who say 
the government and the bar do not have the 
ability to solve complicated or difficult prob- 
lems. Then there are people who say the 
tasks assigned this conference by the Presi- 
dent are of no great consequence anyway, 
but merely a nondescript miscellany of 
housekeeping chores on a minor level of im- 
portance. 

[ do not belong to any of those groups. 
Indeed I vigorously dispute all three of 
those views. I believe the agencies and the 
bar which practices before them want des- 
perately to be rid of the shortcomings which 
now plague the administrative process. I 
believe they have pride in the form of our 
government and in its capacity to govern 
in the complex world of 1961. The regula- 
tory agencies constitute a key segment in 
that capacity of our government to govern. 
I believe further that here is ample ability 
to make major progress in this area. These 
are surely the people who know most about 
the subject. Given a chance, such as this 
conference affords, to put heads together, 
to bring to bear upon each of these common 
problems vast reservoirs of experience and 
thought, I believe remedies can be produced. 


A to the level of importance of the as- 
signments given the conference, I dis- 
pute the lower-level classification of those 
tasks. Of course the new organization is not 
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at once assigned consideration of the basic 
theories of government which envelop the 
so-called agency problem. We do not have 
before us the potentialities of the establish- 
ment or the operation of a fourth branch 
of government. But problems of procedure 
are also top-drawer problems. Government 
is an operation; it is not a static structure. 
All operations, from the humblest to the 
greatest, require proper procedure. You can- 
not make a really good beef goulash unless 
you put together correctly the right amounts 
of the right materials at the right times and 
under the right conditions. You cannot fire 
a rocket missile unless the right parts are 
in the right places at the right times and 
function in their predetermined sequence. A 
count-down for procedural guidance is the 
climax of the launching. You cannot ad- 
minister justice without effective rules of 
procedure. 

[ agree with the Chief Justice, who 
has repeatedly said that the effectiveness of 
the courts in the performance of judicial 
duties depends in major part upon efficiency 
and economy in the procedural phases of 
their work, 

Three elements are essential to a success- 
ful operation—proper design, proper per- 
sonnel, and proper procedure. All three are 
necessary, not only important but indispen- 
sable. Procedure is an indispensable element 
of operation, and government which does 
not operate is worthless. Our assignment, 
encompassing and limited to procedure, is 
of prime importance. 


I MENTION a few specific items possible 
of accomplishment by this conference. In 
general I would hope this conference would 
devote itself basically to remedies. It is not 
assembled merely for the purpose of study, 
inquiry, or faultfinding. To borrow terms 
from our medical brethren, the purpose is 
diagnosis and prescription. Of course this 
requires study and inquiry, but after study 
and inquiry the conference is to propose, 
succinctly and directly. I would hope that 
this conference would in the course of the 
next year and a half establish itself as 
thoughtful, wise, progressive, courageous, 
resourceful, sound, effective. If so, I believe 
we can go a long way along the road from 


chaos to order or, if you prefer, along the 
course from troubled seas to smooth sailing. 

I would hope this conference would pin- 
point precisely the areas and causes of delay 
and undue expense in the administrative 
processes; that it would design improve- 
ments in the government service which 
would make it irresistibly attractive to ca- 
pable people; that it would design improve- 
ments in the internal operations of the agen- 
cies which would simplify and expedite 
productivity; that it would discover means 
of shortening, simplifying, and making more 
certain of accuracy hearing procedures of all 
sorts—informal as well as formal, rule mak- 
ing as well as licensing and enforcement; 
that it would do the same for decisional 
processes; that it would design methods of 
statistical reporting which would permit easy 
quantitative evaluations of work loads and 
backlogs and current performance; that it 
would design and put into effect programs 
for the spread and intensification of knowl- 
edge of the craftsmanship involved in regu- 
latory processes; that it would recommend 
steps which would lessen the costs and im- 
prove efficacy of judicial review. 


REAT ships these days involve basic 

principles of physics, sound architec- 
tural designs, mastery of the art of naviga- 
tion, attractive decoration, delightful cuisine; 
but they also require machinery, and ma- 
chinery is not a single casting; it consists 
of boilers, and shafts, and turbines, and 
pistons, and wheels, and gears, and even 
nuts and bolts. The generation of power 
and its transmission to productive parts are 
matters of procedure as well as of design. 
And great ships require the co-ordinated, 
accurately meshed and timed performance 
of these undramatic parts. They require ca- 
pable crews to operate the machinery. So, too, 
the Ship of State. The day of the sailing 
vessel is past. 

I would hope this conference might draw 
plans for a system of regulatory and admin- 
istrative procedures which would be hailed 
as proof that a government by free men 
can be effective in the affairs of even so 
complex an era as the last half of the 
twentieth century. I suppose greater ambi- 
tion for one group of men is not possible. 
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The Revitalization of the Administrative Process 
By JAMES M. LANDIS* 


B=. changes, I believe, have taken place 


within the past decade with respect to 
the organized bar’s approach to the prob- 
lems posited by the administrative process. 
They arise, in my opinion, out of the in- 
creasing concern of lawyers with the work 
of the administrative agencies. This con- 
cern appears to be inevitable inasmuch as 
the necessity for governmental regulation 
of so many facets of our economic and 
social life seems never to diminish; on the 
contrary, regardless of political affiliations 
or political doctrine, the necessity for such 
a concern gains increasing recognition. It 
may be that the growing complexity of our 
economy tends to develop a series of cen- 
trifugal tendencies that unless checked in 
some fashion would so unbalance the forces 
we let loose in the name of private enter- 
prise that some control—even an increasing 
control—becomes a requirement. 

Other nations where socialization has 
taken the place of private development, gov- 
ernmental operation has become the substi- 
tute for regulation. With us a certain degree 
of socialization has already taken place. We 
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see it in the fields of public power, of nuclear 
development, of international finance, of 
space exploration. Whether we fear it or 
approve it, its growth is patent. One factor 
hastening its growth is the necessity for 
large-scale investment beyond the capacity 
of private capital. If, for example, we look 
forward, as we must, to the development 
of a commercial airplane capable of speeds 
in the Mach 3 area—speeds in excess of 
2,000 miles per hour—we realize that the 
costs of such a development, estimated at 
between $400 and $700 million, because of 
the uncertainty of any immediate return 
upon such an investment, are simply beyond 
the capacity of private enterprise. Much the 
same thing is true in the area of satellite 
communication where we are struggling now 
to define what areas are to be left to private 
enterprise and what areas of action must be 
undertaken by government. 


UT as yet regulation as distinguished 
from socialization is the hallmark of 
our society. Regulation naturally presup- 
poses a control over economic activity. Its 
origins may stem, as in the case of the rail- 
roads or electric power or natural gas, from 
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the consequences of the need for ‘a monop- 
olistic approach required by the economy 
itself; at the same time the consequences of 
monopoly require control. Regulation may 
stem, as in the case of radio and television, 
from the necessity of partitioning available 
facilities, such as frequencies, in a fashion 
best suited to serve the general interest. It 
may, on the other hand, be the response to 
the need for the protection of claims deemed 
inherent to the efficiency of our system of 
private enterprise. The administrative proc- 
ess has consequently been called upon to 
give us protection against unfair trade prac- 
tices, such as price discrimination and false 
advertising, or unfair labor practices de- 
structive of the concept of collective bar- 
gaining. 

My mention of these matters is merely 
to indicate how deeply rooted the adminis- 
trative process has become and how far gov- 
ernment, both federal and state, has tran- 
scended the bounds to which it was confined 
by the philosophy of the nineteenth century. 
But whatever differences exist between that 
century and ours, one basic truth remains. 
Government, as we have constructed it, must 
work. It should work, whatever form it 
takes as Jeremy Bentham observed, for the 
greatest good of the greatest number. And 
the function of the legal profession and of 
the organized bar is to see that government, 
limited or expanded, does succeed in achiev- 
ing that purpose. 


: ere is my central thesis—the efficiency 
of the administrative process. Eff- 
ciency, of course, implies not only an ability 
to dispatch business with reasonable speed 
but also with reasonable fairness and a rea- 
sonable understanding of the objectives to 
be attained. My comments in recent years 
on the attitude of the bar toward the ad- 
ministrative process have been somewhat 
critical in that the interest of the bar has 
centered too much upon the fairness of the 
administrative approach and has had too 
little regard to its ability to deal in the large 
with the problems that confront it. 

Let me be specific in my criticisms. Delay 
in the disposition of controversies is as seri- 
ous an infringement upon the basic concept 
of due process as the failure to apply time- 
honored standards of fair play. And yet, 
knowingly or unknowingly, we have toler- 
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ated delay and still seem to do so. Take as 
an illustration the situation presently charac- 
terizing the National Labor Relations Board. 
The disposition of cases involving unfair 
labor practices requires on the average some 
400 days. This period threatens to be ex- 
tended as the docket of that board shows 
significant increases year after year. A solu- 
tion to that problem can only come as a 
result of an effective delegation of the func- 
tion of decision making and the adoption of 
procedures designed to sharpen issues and 
shorten hearings. And yet the President’s 
plan to achieve such an end met defeat only 
a few days ago in the House of Representa- 
tives. 

If that defeat had been based upon 
a real difference of opinion as to a particu- 
lar method to deal with delays, one need not 
really worry about it. The extent to which 
delegation of decision making is desirable 
and what safeguards should accompany such 
delegation, is a matter upon which genuine 
differences of opinion can exist. While an 
analysis of the voting in Congress might 
indicate to the contrary, genuine differences 
relating to method can hardly be attributed 
to a basic philosophical split between our 
political parties or to a split between our 
representatives North and South. 


the attitude of the Congress to other 
proposals for reorganization. Senators who 
joined together to defeat the reorganization 
plan for the Securities and Exchange Com- 
mission reversed themselves on_ identical 
plans for the reorganization of the Civil 
Aeronautics Board and the Federal Trade 
Commission. To any objective observer the 
arguments differentiating the situations are 
far from convincing. Far more convincing 
is the fact that the SEC reorganization plan 
was opposed by the New York Stock Ex- 
change, whereas the CAB reorganization 
plan had the support of the Air Transport 
Association and no organized opposition ap- 
peared against the FTC reorganization plan. 
With regard to the reorganization plan, for 
the Iederal Communications Commission, 
essentially similar to the others presented to 
the Congress, where the delays are truly 
significant and where the procedures are 
such that an appeal and oral argument on 
that appeal can as a matter of right be de- 
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manded by any party on any issue, before 
the seven-man commission as a whole, no 
matter how insignificant, the record of the 
reasons for the opposition to that plan are 
far from reassuring. 

Charges of czarism and presidential inter- 
ference with the independence of that agency 
sprang out of a provision of the plan au- 
thorizing the chairman of that commission 
to deploy commission personnel in the way 
deemed best by him to effectuate such dele- 
gation of decision-making powers as the 
commission as a whole might deem wise. 
Perhaps, worst of all, was the public state- 
ment given great currency by an ex-gov- 
ernor now the titular head of the National 
Association of Broadcasters, who certainly 
as a lawyer knows better, to the effect that 
the reorganization plan was an effort to re- 
organize that commission by an Executive 
Order or decree. The plan, of course, wag 
proposed under the Reorganization Act of 
1949 and therefore required as a condition 
for its effectiveness implicit approval by 
both houses of Congress within sixty days 
after its presentation. 


cItE these matters with no sense of re- 
I sentment, but of disappointment over our 
ability as a nation to attack basic problems 
in the administrative process in a rational 
manner. If the networks and the National 
Association of Broadcasters permit their 
official spokesmen to make misrepresenta- 
tions before a learned body like the Con- 
gress, some of the criticisms levied against 
them by others as to the responsibilities 
they should assume in their programing for 
the general public may have some tinge of 
merit. 

Reorganization is not an easy process. For 
some reason that is hard to define it seems 
to run afoul of certain vested interests that 
attend existing procedures. The story of 
judicial reorganization reflects the same 
tendencies. The drive to simplify those 
tortuous and expensive procedures of the 
nineteenth century, so vividly portrayed by 
Dickens in “Bleak House,” was spurred less 
by the law society and the practicing bar, 
than by laymen who believed that justice 
could be achieved by easier and less formal 
methods. No member of the Federal Com- 
munications Bar, for example, was willing 
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to state that in the public interest his statu- 
tory right to appeal any cause that he rep- 
resented, regardless of its content, to the 
full commission and to demand oral argu- 
ment before that commission was not in the 
public interest. To the contrary, the reten- 
tion of that right to prolong the disposition 
of business was strongly defended. 


ut the demand for reorganization and 

the elimination of delays has gained 
pace. Internally, rule after rule with such a 
purpose in mind has been issued within the 
past six months by a series of agencies— 
the ICC, the NLRB, the AEC, the FTC, the 
SEC, and others. Their impact upon the 
efficient dispatch of business is still to be 
seen, but they do reveal a new conscious- 
ness of the desire to grapple with the prob- 
lem. 

Similarly, the Federal Trials Examiners 
Conference is turning its attention to ques- 
tions of achieving expedition by better pre- 
hearing procedures, by greater control over 
interlocutory motions, by stricter rules on 
the exclusion of evidence unnecessary for 
a true evaluation of the issues at stake. 

The Congress too is evidencing a con- 
cern with the problem. The so-called Pastore 
Bill, embodying a modified but still effective 
version of the defeated reorganization plan 
for the FCC, has already passed the Sen- 
ate. The Carroll Committee is considering 
recommendations for the improvement of 
administrative procedures that soon may 
reach the Senate floor. The Administrative 
Conference of the United States can also 
effectively implement these efforts. These 
efforts must continue, for our ability to 
operate an economic society based upon pro- 
moting and still controlling private enter- 
prises hinges largely upon the manner in 
which we handle the administrative process. 


SECOND factor that relates to the opera- 
4 tion of the administrative process is 
the manner in which we give it time and 
expertise to handle the major problems with 
which it should be concerned. Originally the 
regulatory agencies were set up with the 
concept of regulation as being their prime 
duty. This was particularly true of the In- 
terstate Commerce Commission where mo- 
nopoly in the field of transportation had had 
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a series of evils that only federal regulation 
could control. By 1920, with the return of 
the railroads to their owners, the concept 
had already been established that the fed- 
eral government had a responsibility not 
merely to curb evils but also to encourage 
the development of a railroad system ade- 
quate to the needs of the nation. 


In the recapture of earnings clause of the 
Transportation Act of 1920, in the approach 
pursued in the proceeding familiarly known 
as Ex Parte 74 and in the Wisconsin Rate 
Case, in the mandate imposed upon the com- 
mission, later withdrawn, of planning a sys- 
tem of strong roads as distinguished from 
the many weak and frail systems that the 
absence of control over extensions and 
abandonments had generated, a hope of pro- 
viding a strong and national system was 
generated. That hope failed. In the late 
thirties a third of our railroad mileage was 
in bankruptcy or reorganization. New com- 
petitive forces in the form of automobiles, 
trucks, pipelines, inland waterways, and air- 
planes had come into being with the result 
that the transportation problem since the 
forties has been less a problem of regulation 
than one of sound and constructive promo- 
tion. 


- may be said that the organized bar as 
such has inherently no concern with 
problems of this character that relate the 
substance of regulation rather than its form. 
And yet in other fields, such as divorce, 
interstate succession, the reduction of crime, 
the promotion of the corporation as a ve- 
hicle of private enterprise, the organized 
bar has taken a position of leadership. 
Should it now relinquish the leadership it 
once retained with reference to the future 
of our major industries, such as transporta- 
tion and fuel and communications? Should 
we now assume that the inherent difficulties 
that these industries face arise from over- 
regulation or from a lack of planning on 
the relationship of their welfare to the na- 
tion’s good? 

The former is a convenient thesis. It ad- 
justs easily to nineteenth century concepts 
that the best government is the least gov- 
ernment. It adjusts itself again to the belief 
that in the absence of restraint, the self- 
interest of men will achieve the right goals. 
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Although one might subscribe generally to 
doctrines of that character, the desired re- 
sults do not seem to follow. In the field of 
rail transportation, financial losses of no 
mean consequence are occurring, particu- 
larly with regard to the “official” or eastern 
territory, threatening the very operation of 
the railroads. At the same time desperate 
needs for adequate rail transportation exist, 
The growth of our metropolitan areas, for 
example, demands cheap and efficient mass 
transportation that to date only the rails can 
supply, whose loss would be ruinous to sub- 
urban real estate and complicate enormously 
the problem of urban living. Intercity freight 
movements, particularly of bulk commodi- 
ties involving mileages more than a short 
haul, still require the use of rail. And the 
grim specter of war demands general and 
efficient haulage of mass movements of 
troops and supplies. 


¥ is certainly not my function to propose 
a solution to this problem or others that 
bedevil other basic industries. But solutions 
must be found. In rail transportation or in 
commercial aviation, the answer is unlikely 
to be in the field of mergers, where the initi- 
ative still lies in the field of private gain rath- 
er than public good. We have to recognize, 
for example, that a definite reduction in the 
role of transportation in our Gross National 
Product has taken place. Percentagewise the 
estimate of that reduction runs close to 25 
per cent. The resort since World War II to 
the use of lighter materials, the effort to 
save on transportation costs by the disper- 
sion of manufacturing, the increase in the 
ratio of services to our Gross National 
Product, as distinguished from the produc- 
tion of goods, these and other factors have 
had a tremendous bearing upon the ton 
miles requiring transportation. Further- 
more, the proportions of the ton miles that 
the various modes of transportation now 
possess out of the total ton mileage that is 
available have changed and are changing 
rapidly today, as distinguished from those 
ton miles that represented the share of the 
Gross National Product twenty and even 
ten years ago. 

To believe that the right answers as to 
the appropriate proportions that each mode 
should require can be achieved through es- 
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sentially unregulated rates based upon stark 
competition, can well prove disastrous. Un- 
equal and artificial advantages are possessed 
by the various modes. Among them are the 
impact of taxation and user charges (or 
their absence), and exemptions accorded to 
one form of transportation denied to an- 
other for the carriage of agricultural or bulk 
commodities. 


i fee are, of course, no ready solutions 
to any of these problems, but with re- 
gard to some of them the need for solutions 
has become almost desperate. Bankruptcy, 
which in itself offers a solution only where 
the gap between costs and revenues can be 
closed by the reduction of fixed charges, is 
obviously not a definitive answer. And yet 
it offers presently the only answer in the 
absence of government subsidy, either di- 
rectly or indirectly through the lessening of 
the tax burden. 

The role of our administrative agencies 
in many fields calls, as I see it, for much 
more than mere regulation. It demands con- 
tinued study of how and where government 
action in addition to effective regulation can 
advance the national interest that requires 
the well-being of our industries both with 
respect to the employment opportunities that 
they provide and the services that they 
render. 

This is a basic reason for my plea that 
both time to think and to plan be afforded 
our so-called regulatory agencies by not 
harrassing by procedural requirements call- 
ing for their personal attention to matters 
of lesser consequence. Two requirements re- 
main, however, for such a system to work. 
The first of these is at least a modicum 
of expertise at the top level. The challenges, 
for example, that face the ICC today are 
far greater than those that faced Judge 
Cooley and his associates in the early days 
of railroad regulation or even those that 
faced Commissioner Eastman in his réle as 
Co-ordinator of Transportation. The chal- 
lenges, for example, that are before the 
FCC today reach now far out into outer 
space. 

The challenges before the SEC all 
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for methods of effective supervision of a 
vast over-the-counter market grown far be- 
yond the imagination of those originally 
concerned with the drafting of securities 
legislation. 


thes second factor essential to the op- 
eration of such a system of adminis- 
trative determination is the creation of a 
corps of examiners in whom the bar of this 
country will have reasonable confidence. In 
our federal judicial system an appeal as of 
right generally exists from the decisions of 
our district judges to the circuit courts of 
appeal. Resort to such a right, however, is 
relatively infrequent. The reverse is true 
in the administrative field. Indeed in many 
agencies the examiners exercising essentially 
the functions of nisi prius judges can make 
only recommended decisions which must be 
confirmed at a higher level. This very proc- 
ess invites exceptions and provokes delays. 
An opportunity for review must, of course, 
be provided but the appellate tribunal—the 
agency members—should not be required as 
of right to reconsider every decision ren- 
dered below. 


-_—. procedures will always 
remain a matter for improvement and 
a matter which must be of constant concern 
to the bar and to the governmental officials 
charged with the responsibilities of handling 
the business before them. But the prime 
concern of today seems to me the efficient 
organization of our administrative agencies, 
an organization that will not demand of 
them more than can possibly be done by 
competent and loyal individuals. The danger, 
however, is there. Expansion of their juris- 
diction appears inevitable, but with such ex- 
pansion thought must be given to their ca- 
pacity to deal with the problems before 
them. 

In that task the bar has a responsi- 
bility as clear and essential as its responsi- 
bility with respect to judicial organization 
and efficiency. Each in their own way seek 
the dispensation of justice; each needs the 
support of the legal profession to achieve its 
end. 
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Regulation of Railroads 
By JOHN PAUL STEVENS* 


get knowledge of history—though it 

may be dangerous—sometimes helps us 
to identify current problems. One lesson 
history teaches is that miscalculations some- 
times lead to sound conclusions. Fiction is 
often more persuasive than fact. It is gen- 
erally believed that Christopher Columbus 
was unique in his confidence that the world 
was round. In fact, however, all educated 
men in the fifteenth century were satisfied 
that earth was a sphere, but they differed 
with Columbus’ calculation of its size. Co- 
lumbus thought the world was about half its 
actual size, whereas the scholars’ calculation 
was substantially correct. For that reason, 
they were convinced that the ships then 
available did not have the capacity to sail di- 
rectly west from Europe to the Far East. 
They were right and Columbus was wrong, 
but neither realized that an explorer would 
bump into America on his way to Asia. The 
result of Columbus’ voyage was certainly 
desirable, but the reasoning which produced 
it was hardly infallible. 

Today’s scholars are pointing out that the 
reason for economic regulation of the rail- 
roads is no longer valid. Today the railroads 
are in substantial competition with motor 
carriers, airlines, and water transportation. 
It is sometimes said that the railroads no 
longer occupy the monopoly position they 
once held, and therefore competition, rather 
than the Interstate Commerce Commission, 
should determine the level of railroad rates. 
Others argue, however, that the size and 
economic power of the railroads are still so 
yast that the public interest cannot be ade- 
quately protected without comprehensive 
regulation of the railroad industry. It is 
possible that the reasoning of both groups 
is unsound, but only one conclusion can be 
correct. 

Let us first consider the assumption 
that the railroads were monopolies in the 
nineteenth century. 

One striking fact which emerges from a 
review of the major antitrust cases decided 
in the early years of Sherman Act enforce- 

*Member, Rothschild, Hart, Stevens & Barry, 
Chicago, Illinois. This address at the Statler-Hilton 
Hotel, St. Louis, August 8th was before a joint 
session of the Antitrust Law and Public Utility 
Law sections. 
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ment is the number and importance of the 
cases involving railroads. It was in a rail- 
road case that the Supreme Court first 
squarely held that competitors may not agree 
on prices, even if they fix them at a reason- 
able level. The Trans-Missouri Freight 
Association included eighteen important car- 
riers who had concluded that unrestrained 
competition in transportation between the 
Missouri river and the Pacific coast would 
be ruinous. The thirty-one members of the 
Joint Traffic Association had come to the 
same conclusion about the desirability of fix- 
ing rates for transportation between Chicago 
and the Atlantic coast. It is most unlikely 
that these railroads would have been inter- 
ested in group regulation of rates if each 
had occupied a monopoly position. 

Not only did the Supreme Court first hold 
price fixing illegal per se in a railroad case, 
but it was also in a railroad case that the 
court made its first significant decision con- 
demning a merger of two competitors under 
the Sherman Act.? Without laboring the 
point, it seems fair to infer that in the 1890s 
and early 1900’s substantial competition 
among railroads existed and the Supreme 
Court felt that it was desirable to preserve 
that competition. 


OVERNMENTAL regulation of the rail- 
G roads antedated the enactment of the 
Sherman Act. In 1877 the court upheld state 
regulation of railroad rates on the ground 
that railroads, like grain elevators, were 
affected with a public interest. This concept 
was first expounded by the Supreme Court 
in Munn v Illinois. On its facts, the Munn 
case involved a simple price fixing situation. 
Each year the owners of all the grain ele- 
vators in Chicago had agreed on prices, and 
presumably had fixed them at a level higher 
than the farmers felt they should be.5 Had 


1 United States v Trans-Missouri Freight Asso. 
(1897) 166 US 290; United States vw Joint Traffic 
Asso. (1898) 171 US 505. 

2 Northern Securities Co. v United States (1904) 
193 US 197. 

3 Chicago, B. & Q. R. Co. wv Cutts (1877) 4 
US 355. 

4 (1877) 94 US 113. 

594 US at 131. 
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there been a Sherman Act, the situation 
might have been remedied by an attack on 
the collusion among competitors, and the 
regulation of rates by the state of Illinois 
might well have been unnecessary. 

The dissent in the Munn case found it 
difficult to understand a distinction between 
businesses affected with a public interest 
and other businesses. Justice Field felt the 
court’s reasoning would apply equally to the 
manufacture of textiles, the printing of 
books, and the making of utensils of every 
kind.6 In later years the court determined 
that the public interest in the dairy industry 
would justify regulation of milk prices.’ 
In terms of constitutional power to regulate 
rates and prices, grain elevators, railroads, 
textiles, books, and chocolate milk shakes 
are apparently all in the same category. The 
state is free to choose between regulation 
and competition as the means of best pro- 
tecting the public interest. The question is 
why it should make one choice in some in- 
dustries and a different choice in others. 


I’ may be said that the choice is not nec- 
essary—that regulation and competition 
may both serve to protect the public interest 
in the same industry. With respect to cer- 
tain types of regulation this is no doubt true. 
Health, safety, financial responsibility, and 
numerous other matters can be regulated by 
government without preventing prices from 
being determined in a free market. But con- 
trol of prices and entry is not consistent 
with free competition. 

The history of regulation in the railroad 
industry may illustrate the point. It is a 
story of transition from competition to mo- 
nopoly, although the transportation industry, 
if left to its own devices, would be even 
more competitive today than it was in 1887. 
The rate associations which were condemned 
in the Trans-Missouri and Joint Traffic 
Association cases are now exempt from the 
Sherman Act by reason of Reed-Bullwinkle.® 
Railroad mergers which the Supreme Court 
held unlawful under the Sherman Act were 
subsequently specifically approved by the 
Interstate Commerce Commission,? and 

8 See 94 US at 141. 

7 Nebbia v New York (1934) 291 US 502, 2 PUR 
NS 357. 

849 USC §3(b). 

9Cf. Control of Central Pacific Railway by 


Southern Pacific, 76 ICC 508 (1923); United 
States v Southern P. Co. (1920) 259 US 214. 
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therefore given antitrust exemption. Since it 
would be unreasonable to expect a competi- 
tive industry to operate in a half-regulated 
and half-free condition, it became necessary 
to extend the scope of regulatory controls 
to newer forms of transportation. Economic 
regulation of motor carriers taken by itself 
would be an absurdity. But, on the other 
hand, if regulation of railroad rates is to be 
effectively administered, their competitors 
must also be subjected to controls. 

It is easy to demonstrate that the regu- 
lation of motor carrier rates keeps those 
rates higher than they would be under com- 
petitive conditions. Otherwise there would be 
no need to restrict entry and prescribe mini- 
mum rates. Since a by-product of this regu- 
lation is a reduction in the strength of the 
competition which the railroads must face, 
it follows that railroad rates, and presumably 
all transportation rates, are enhanced by 
reason of regulation. 

Antitrust lawyers are familiar with schol- 
arly explanations of why competition will 
produce a larger output at a lower price level 
than monopoly. Although the explanations 
are sometimes difficult to follow, anyone who 
believes in the policy of the antitrust laws 
must accept the conclusion that a monopolist 
will charge higher prices and make a larger 
profit on a lower volume than can one of 
many competitors. 


HERE a true natural monopoly exists, 

the function of regulation is to keep 
prices below the monopoly level, and no 
doubt that is the effect of most public utility 
regulation. In a competitive industry, how- 
ever, the function and effect of economic 
regulation are quite different. Sometimes 
regulation is expressly designed to increase 
the price level and protect ‘members of the 
industry from the severe effects of unre- 
strained competition. 

There are other instances, such as the 
Munn case, where the market was first 
regulated by the members of the industry 
themselv es, and then government regulation 
was superimposed on ‘the private regulation. 
In such a situation it is possible that the 
government will force prices down to the 
competitive level but it is more likely that 
government regulation of a privately regu- 
lated market will result in a price level which 
is a compromise between the monopoly price 


SEPTEMBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


and the competitive price. I suspect that the 
level of railroad rates represents such a com- 
promise. 

If this be so, why have we decided on 
a policy of economic regulation of the rail- 
roads? In an industry as basic as transpor- 
tation, why have we compromised our sup- 
posed faith in competition as the cornerstone 
of our national economic policy? If we are 
right in our regulation of transportation, 
should we not also regulate other basic in- 
dustries such as automobile manufacture, 
steel, and cement? There is evidence that 
the members of those industries have on 
occasion sought to avoid the effect of unre- 
strained competition, and their welfare may 
also affect the strength of the entire econo- 
my. Perhaps the difference between trans- 
portation and other basic industries is so 
obvious that I merely reveal my ignorance 
by asking the question. However, I suspect 
the answer involves a blend of historical acci- 
dent with a greater preference for soft com- 
petition than we generally like to acknowl- 
edge. 

Certain types of incidents which influ- 
enced the public’s attitude toward railroads 
in the nineteenth century can be promptly 
put to one side. Improper relationships be- 
tween the railroads and public officials, the 
methods of raising risk capital, and self- 
dealing with railroad construction compa- 
nies, helped create a widespread conviction 
that the railroads must be regulated. But 
the prohibition of bribery, corruption, and 
fraud does not also require that rates be 
regulated. 


“ has been pointed out that railroads, as 
common carriers, have a greater legal 
obligation to their passengers and shippers 
than do other businessmen to their custom- 
ers. But those common-law requirements 
could exist, and indeed did exist for many 
years,!° without making economic regulation 
necessary or appropriate. A variety of legal 
requirements affect different industries in 
different ways. The innkeeper’s duty to his 
guests, and the manufacturer’s duty to abate 
smoke, affect their costs of operation, but 
do not therefore make free competition im- 
possible. 


10 Chicago, B. & Q. R. Co. uv Cutts (1877) 94 
US 155, at 162. 
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Sometimes the high fixed costs in the rail- 
road industry are stressed. Since entry into 
the industry is so expensive, a competitor 
driven out of business by cutthroat compe- 
tition might never return, and only a mo- 
nopoly could survive. The same argument 
has been made in many industries. The argu- 
ment, if valid, suggests the need for a broad 
antitrust exemption for all industries with 
high fixed costs. Such an exemption was 
not accorded the railroads before they faced 
vigorous competition from other forms of 
transportation. It is strange that the increase 
in potential competition should make the 
danger of monopoly seem greater today than 
it did in 1898. 


(ie problem that requires the closest 
study is one which has been familiar 
to antitrust lawyers since Robinson-Patman 
became a household word. It is the subject 
of discrimination. 

There can be no doubt that one of the 
major reasons for establishing the Interstate 
Commerce Commission in 1887 was the de- 
sire to prohibit rate discrimination. The mid- 
western states had previously recognized a 
common-law obligation to avoid unjust and 
injurious discrimination between individual 
shippers, and had enacted legislation ex- 
pressly prohibiting such discrimination by 
railroads.” However, in 1886 the Supreme 
Court held that such state legislation could 
not apply to discriminatory charges for 
shipments originating in Illinois but destined 
for New York.!® Federal legislation was 
therefore believed to be necessary to curb 
discrimination, and the Act to Regulate 
Commerce was promptly enacted." 

As I have already noted, in the early years 
the Supreme Court found no difficulty in 
applying strict antitrust standards to the 
railroads. Its interpretation of the Sherman 
Act required the railroads to compete. Its 
interpretation of the act of 1887,}5 however, 
gave the commission little help in its attempt 


11 Chicago & A. R. Co. v People (1873) 67 Ill 11. 

12 See e.g., Ill. Acts of 1875, p. 135. 

13 Wabash, St. L. & P. R. Co. wv Illinois (1886) 
118 US 557. 

1424 Stat 379. 

15 See e.g., Interstate Commerce Commission v 
Cincinnati, N. O. & T. P. R. Co. (1897) 167 US 
479; Interstate Commerce Commission v Alabama 
Midland R. Co. (1897) 168 US 144. 
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to prohibit discrimination. Without ques- 
tion, the court as then constituted was a 
“hard competition” court with little sym- 
pathy for antidiscrimination legislation. 


vER the years, however, Congress defi- 
O nitely reversed this point of view and 
determined that the prohibition of rate dis- 
crimination was more important than the 
preservation of competition in the railroad 
industry. In 1920 the commission was given 
the power to prescribe minimum rates, and 
to veto the construction of new lines or the 
abandonment of existing facilities.1* During 
the depression of the 1930’s—the period of 
the NRA, Robinson-Patman, and the Miller- 
Tydings Act—Congress subjected motor 
carriers to regulation to protect the railroads 
from competition.!” In 1948 the Reed-Bull- 
winkle Act authorized the commission to 
approve of rate agreements among compet- 
ing railroads. 

With these broad powers at hand, and 
with the railroads able to co-operate through 
collective rate making, it would seem that 
the commission could easily stamp out the 
evil of discrimination. But as its powers 
multiplied, it seemed that the difficulty of the 
problem continued to grow. The commission 
must make sure that no railroad discrimi- 
nates against, or gives any unfair preference 
to, any particular shipper, locality, gateway, 
region, district, territory, or any description 
of traffic, in any respect whatsoever.!® In 
short, the rate structure must be fair to 
everyone. 


¢ > lawyers who find the Robinson-Pat- 
man Act a model of skillful draftsman- 
ship, the task of eliminating all rate dis- 
crimination would seem like a relatively easy 
assignment. It should not be much more 
difficult than administering a nation-wide 
price structure that produces adequate profits 
for all industry, is fair to all customers, and 
never violates any of the provisions of the 
Robinson-Patman Act. 


16 Transportation Act of 1920 (41 Stat 456). 

17 See the excerpts from Historical Development 
of Transportation, Co-ordination, and Integration in 
the United States, ICC Bureau of Transport Eco- 
nomics and Statistics, Statement No. 5015 (1950) 
quoted by Auerbach and Nathanson in “Feder 
Regulation of Transportation,” 26-28. 

18 49 USC §3(1). 


With due respect for the expertise and 
diligence of the commission, a review of its 
decisions suggests that the administrative 
process is not adequate to cope with the 
complex, dynamic character of our econo- 
my.!® It seems apparent that the most com- 
prehensive regulation of which government 
is capable could not eliminate all discrimi- 
nation. Indeed, it is even possible that a free 
competitive market is the only mechanism 
which could come reasonably close to accom- 
plishing this goal. 

It may be suggested that some reduction 
in the amount of discrimination justifies 
economic regulation of the transportation 
industry because freight rates are such an 
important part of the total economy. Uni- 
formity, predictability, and rigidity are 
more valuable than lower, flexible rates. 
Moreover, the railroads are so important to 
the country as a whole that we cannot risk 
the bankruptcies which might result from 
unrestrained competition. In short, we are 
afraid of free competition in such a basic 
industry. 


lg the antitrust philosophy that we have 
preached abroad is to be practiced at 
home, it would seem that the argument 
should run the other way: The more basic 
the industry, the more significant are the 
benefits to be derived from free competition. 
Consider, for example, the effect of a lower 
rate structure throughout the economy on 
America’s competitive position in the world 
market. The risks that would be faced by a 
competitive transportation industry are not 
essentially different from the risks which 
we require other basic industries to assume. 

Our professed faith in free competition is 
based on precepts which are as sound as the 
logic of the fifteenth century scholars who 
opposed Columbus’ voyage. Nevertheless, 
the transition from competition to regulation 
that is plainly illustrated in the transporta- 
tion industry finds its counterpart in other 
areas of the economy. We are traveling in 
the direction of more, rather than less, eco- 
nomic regulation. Like Columbus, we may 
encounter unexpected obstacles on our voy- 
age to the shores of soft competition. 


19 See ¢.g., New York v United States (1947) 
331 US 284, 69 PUR NS 278. 
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Diversification of Ownership in the Regulated 
Industries—the Folklore of Regulation 


By ROGER C. CRAMTON* 


oo is a word of many 
meanings. Investors commonly speak 
of limiting their risks through “diversifica- 
tion,” that is, by distributing their invest- 
ment among different securities. To many 
businessmen “diversification” is a coming 
of age, a sign that a company has reached 
a stage of size and opulence that justifies 
new products, new plants, research staffs, 
and national advertising. This type of di- 
versification may rest on economies of scale 
or it may also be an attempt to limit risk 
by spreading commitments. 

The Federal Communications Commission 
refers to its policy of diffusing the owner- 
ship of broadcast licenses among a number 
of owners as “diversification.”” And members 
of the antitrust fraternity employ diversifica- 
tion, usually in connection with discussions 
of “conglomerate” as distinct from _hori- 
zontal and vertical mergers, as a descriptive 
word referring to the production of different 
products (usually in separate industries) by 
the same firm. In view of such varied 


usage, it is not surprising that “diversifica- 
tion” has the same root as the word “diver- 
sion,” which Webster defines as “the act of 
turning a person aside from his course”; 
“that which relaxes and amuses; a sport or 
pastime.” 


EMANTICS aside, the inquiry to which 

this paper is directed is a plain one: the 
wisdom of regulatory policies which pro- 
hibit or control the opportunities of a reg- 
ulated firm to engage in a business other 
than the one subject to specific economic 
regulation.? Policies of this type are fairly 
common in the regulated industries and no 
attempt will be made to be all-inclusive. 
After an introductory analysis, I shall dis- 
cuss three illustrative instances: (1) rail 
ownership of motor carriers; (2) newspa- 
per ownership of broadcasting stations; and 
(3) combined ownership of local electric 
and gas utilities. 


*Associate professor of law, University of Mich- 
igan, Ann Arbor, Michigan. This address at the 
Statler Hilton Hotel, St. Louis, August 8th, was 
before a joint session of the Antitrust Law and 
Public Utility Law sections. 
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I. Introductory Analysis 


eo that a railroad subject to economic 
regulation by the ICC desires to en- 
gage in unrestricted motor carrier opera- 
tions in interstate commerce. Entry into the 
motor carrier field is restricted by law and 
there seems little reason why a rail owner 
should not be required to meet the usual 
tests applied to new entrants generally. That 
is not the issue. The issue is whether spe- 
cial restrictions, not applicable to other en- 
trants, should be placed on a railroad mere- 
ly because it is a railroad. 

Why should the public or the regulatory 
agency be concerned one way or the other 
whether a motor carrier applicant is a rail- 
road, a retired plumber, or a veterinarian? 
Or whether a broadcasting applicant is a 
newspaper, an insurance company, or a 
department store? The answer may be dis- 
covered only by reference to the effects of 
allowing or prohibiting combined ownership 
and the purposes of the regulatory statutes 
which are involved. 

The effects of common ownership may be 
viewed in largely economic terms. If sub- 
stantial economies of joint operation exist, 
it may be desirable to obtain them. Even if 
not, public policy does not generally support 
limitations on investment opportunities. On 
the other hand, if common ownership will 
or may lead to a decline of interindustry 
competition, to an enhanced concentration of 
economic power in either of the industries 
involved, or to restrictive practices of one 
kind or another, common ownership may be 
undesirable. In short, if the goal of regula- 
tory policy is to approximate the results 
which would be reached if competition were 
possible in the regulated industry, a weigh- 
ing of the costs and benefits of a policy pro- 
hibiting or allowing common ownership 
provides a manageable assessment of that 
policy. Even though it may be difficult in 
any particular situation to predict the ef- 
fects of a given policy, the task of measur- 
ing the effects against the competitive ideal 
is a familiar one to both economists and 
antitrust lawyers. 

The peculiar difficulty confronting the 
regulatory agency (and its critic) is that 
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it cannot approach common ownership with 
the relatively single focus of the antitrust 
laws: the promotion and preservation of eco- 
nomic competition. The regulatory statutes 
usually speak in terms of “the public inter- 
est”? and those elusive and vagrant words 
may or may not include antitrust objectives 
within their purview. Indeed, a desire to 
limit or displace competition frequently pro- 
vides the primary motivation for regulation. 
Even if the public interest standard incor- 
porates antitrust objectives, the promotion of 
selected types of competition is usually only 
one of a number of somewhat inconsistent 
objectives, each one of which is to be given 
an unassigned weight in reaching a decision. 
The phenomenon of weightlessness is not a 
unique experience of the space explorer! 
Moreover, matters of administrative conven- 
ience may bulk large. “Workable regulation” 
is as much a fact of life as “workable com- 
petition.” If the ownership of unregulated 
businesses by regulated firms complicates the 
regulatory task, this in itself may prove a 
valid ground of objection. 

Controversies concerning common owner- 
ship usually rest on unsupported assertions 
that unfortunate results will follow from the 
policy under attack. The implicit assump- 
tions concerning regulatory objectives ordi- 
narily remain unstated. A brief discussion of 
the major alternative effects of prohibiting 
or allowing common ownership will illustrate 
the interplay of regulatory objectives and 
economic effects. 


Ras: common ownership may reduce 
competition within the regulated indus- 
try by leading to outside domination, 
monopoly conditions, or restraints of trade. 
For example, it is alleged that unrestricted 
rail entry into the motor carrier field would 
result in rail domination of motor transpor- 
tation or in reduced motor carrier competi- 
tion. This argument assumes that a degree 
of competition in the regulated industry is 
desirable, as well as that the existing com- 
petitive situation will be adversely affected 
by the entry of firms with other interests. 
Per contra, entry of an additional firm may 
intensify competition in the regulated in- 
dustry, and artificial restraints on investment 
may reduce the supply of capital available 
for investment in the industry. 

_ Second, common ownership may reduce 
interindustry competition, such as between 


railroads and motor carriers. This argument 
assumes that the two industries are com- 
petitive with one another to some degree, 
and that interindustry competition is desir- 
able under the regulatory scheme. Per 
contra, by intensifying competition in one 
or both industries, interindustry competition 
may be increased. 

Third, common ownership may result in 
excessive competition which undermines the 
regulatory scheme. Unfair practices, cut- 
throat competition, and excess capacity are 
the slogans at this point. This argument re- 
verses the positions taken in the prior head- 
ings, since common ownership is here al- 
leged to increase rather than decrease com- 
petition, which is now viewed as undesirable 
rather than desirable. 


| age common ownership may result 
in an uneconomic misallocation of re- 
sources, either because of excessive invest- 
ment or because of undesirable promotion 
of one enterprise at the expense of a regu- 
lated enterprise. Thus an electric utility, pro- 
moting the sale of electricity by below-cost 
sales of electrical appliances, may attract 
business away from competing lower-cost 
fuels (as well as harming independent appli- 
ance dealers). Per contra, any restriction on 
combined ownership may deprive society of 
substantial economies of combined operation 
resulting in a different form of misallocation 
of resources. 

Fifth, common ownership may lead to the 
demise of small and independent firms and 
their replacement by large, integrated, and 
wealthy enterprises. The social desirability 
of small firms is here countered by the argu- 
ments that a preference for small business 
may be achieved only at the expense of effi- 
ciency and that in general it is desirable to 
preserve free and equal access to competitive 
opportunities, whether the enterprises be 
large or small. 

Sixth, common ownership may be opposed 
on other social grounds implied from the 
regulatory scheme, such as the desirability 
in broadcasting regulation of promoting as 
wide a variety and diversity of viewpoints 
as possible in the media of mass communica- 
tions. Per contra, it is argued that the addi- 
tional revenues of a monopoly position are 
necessary to assure adequate programing; or 
that it is only fair that a regulated firm in a 
declining industry (a railroad) be allowed 


SEPTEMBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


to continue by entering a growing competi- 
tive industry (trucking). 


psa: common ownership may aggra- 
vate the already difficult task of economic 
regulation. Whenever a regulated firm has 
activities in other fields, particularly if those 
activities are unregulated, costs must be ap- 
portioned, transactions scrutinized, etc. This 
argument rests on administrative conven- 
ience, not on the merits, but it may be an 
important consideration none the less. 

This potpourri of representative argu- 
ments, policies, and clichés reproduces in 
microcosm the ambivalent attitudes and 
assumptions concerning free competition 
current in our society. In brief compass it 
will not be possible to consider each in de- 
tail, but I shall discuss several in the context 
of the regulatory policies applied in three 
different industries: motor transportation, 
broadcasting, and local utilities.’ 


II. Summary of Present Law and 
Practice 


Ratt OwnersHir oF Moror Car- 
e RieERS. Three provisions of the Inter- 
state Commerce Act are relevant to rail 
ownership of motor carriers and each of 
these provisions is not without interpreta- 
tive difficulties. Fortunately it is unneces- 
sary to treat in detail the statutory language, 
the administrative interpretation, and the 
judicial decisions. Twenty-five years of ap- 
plication have resulted in a fairly clear-cut 
rule: A railroad may own and operate motor 
carriers, if otherwise in the public interest, 
only if such operation is auxiliary and sup- 
plementary to rail service.5 
In practice, the requirement that motor 
carrier service be auxiliary and supplemen- 
tary to train operations means that the 
motor service is performed on rail ladings 
at rail rates; that service is confined to 
points which are stations on the railroad; 
that long-haul motor transportation along 
the rail line, even in substitution of rail op- 
erations, is not permitted; and that the ICC 
retains power to impose further restrictions 
if subsequent developments so _ require. 
These are the special restrictions to which 
railroads so vociferously object. 


NEWSPAPER OWNERSHIP OF RADIO AND 
e TELEVISION STATIONS. From time to 


SEPTEMBER 14, 1961 


time the Federal Communications Commis- 
sion has stressed the social and economic 
importance of limiting concentration of con- 
trol of the media of mass communications, 
Its so-called “diversification” policy, which 
awards a preference in a comparative hear- 
ing to applicants not connected with other 
communications media, purports to imple- 
ment this objective. Nevertheless, news- 
papers and other communications media 
have encountered few difficulties in entering 
the broadcasting business. 


The statistics speak for themselves: In 
1959 a total of 755 radio and television sta- 
tions were newspaper affiliated, constituting 
14.3 per cent of all radio (AM and FM) 
stations and 34.7 per cent of all TV stations 
on the air.” The explanation is easily found: 
The FCC’s “diversification” policy is ap- 
plied only in comparative hearings (where 
more than one person applies for the same 
broadcasting facility), and even there is 
likely to be outweighed by other factors, 
such as local ownership or broadcast experi- 
ence. Furthermore, the quantitative unim- 
portance of the comparative hearing in the 
grant of radio and television licenses renders 
the policy almost completely ineffective. 

The vast majority of broadcast licenses 
are not operated at any given moment of 
time by a licensee who obtained his license 
in a comparative hearing. A much larger 
proportion of licensees obtain their licenses 
either through uncontested grants or as a 
result of purchase on the open market. For 
example, of 139 TV stations in which news- 
papers held a majority stock interest in early 
1958, 72 had been obtained by the newspaper 
owners as sole applicants in uncontested 
grants; another 57 of the 139 stations had 
been purchased from other broadcasters; 
only ten had been obtained through a com- 
parative hearing in which the diversification 
policy would be treated as an adverse factor 
against the newspaper applicant.® 


CoMBINED OWNERSHIP OF GAS AND 

e Exectric Utimities. After some 
equivocation, the Securities and Exchange 
Commission in its administration of the 
Public Utility Holding Company Act of 
1935 took the position that an integrated 
public utility system should not include both 
gas and electric companies, unless one of the 
services was incidental to the other or unless 
substantial economies resulted from joint 
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operation.? The SEC, however, was con- 
cerned only with holding company systems; 
the responsibility of regulating operating 
companies was left to the states, which have 
been free to formulate their own policies 
regarding combined ownership. 

The prevalence of common ownership of 
gas and electric utilities, which is found 
in almost all states, indicates that state pub- 
lic utility commissions have allowed if not 
encouraged combination. An incomplete 
search of state statutes and regulations in- 
dicates that in many states commission ap- 
proval is required; that in other states the 
matter seems to be left to the discretion of 
utility management; and that in one state, 
Massachusetts, a statutory provision pro- 
hibits combined operation unless the com- 
mission finds that it will promote the public 
interest. Whatever the provision may be, it 
is apparent that a strong regulatory policy 
against combined ownership does not exist. 

Thus in three regulated industries quite 
different policies are applied to situations of 
common ownership: Severe restrictions are 
imposed upon railroads desiring to perform 
interstate motor carrier operations; a policy 
adverse to newspaper ownership of broad- 
casting facilities exists, but is ineffectively 
implemented; and there does not appear to 
be any consensus that common ownership 
of electric and gas utilities is unwise. Can 
these differences be justified? If not, which 
position is more nearly in accordance with 
the public interest which the regulatory 
schemes purportedly exist to serve? 


III. An Evaluation of Regulatory 
Policies 


Ratt Ownersuip oF Motor Car- 

e RIERS: STRANGULATION VERSUS Co- 
ORDINATION. In the battle of words be- 
tween railroads and motor carriers regard- 
ing the desirability of the present restric- 
tions on rail ownership of motor carriers, 
two opposing theories are predominant. The 
truckers rely on the “strangulation” theory, 
arguing that rail entry will result in rail 
domination of motor trucking and a decline 
of rail-motor competition. The railroads, 
while disputing this theory, rest their af- 
firmative case on the improved service and 
operating economies that rail-motor carrier 
“co-ordination” allegedly would produce. An 
evaluation of present regulatory policy must 


examine the merits of these competing argu- 
ments. 

1. The _ strangulation argument. The 
strangulation argument runs as follows: 
Railroads tend to be substantial companies 
with a large fixed investment in railroad 
plant and convenient access to large supplies 
of capital. If railroads are permitted to enter 
the motor carrier field, they will operate 
their motor carrier affiliates in order to pro- 
tect their investment in railroad property. 
They will engage in predatory price cutting 
with the intent to drive their smaller, less 
well-financed motor carrier competitors out 
of business. Once they are successful, rates 
will be raised to monopoly levels. The result 
will be rail domination of motor trucking 
and an end to competition between the two 
modes of transportation. 

The truckers do not concede that joint 
rail-motor operations would produce sub- 
stantial economies; and they certainly do not 
take the position that railroads would be able 


‘to operate motor trucks more economically 


than they can. Motor transportation is a 
highly competitive field at present. The argu- 
ment that rail entry under these circum- 
stances will result in monopoly conditions 
rests on a series of assumptions which re- 
quire examination. 


“_o statement that the railroads would 
resort to predatory price cutting in 
order to drive independent motor carriers 
out of business assumes that it would be 
profitable for them to do so and that capital 
on the scale required would be available to 
them to carry out the job. Both assumptions 
are questionable. If a profitable domination 
of motor trucking could be achieved by 
predatory price cutting, it is not apparent 
why firms other than railroads would not be 
interested in making the attempt. And 
considering the present state of railroad 
finances, it seems likely that capital to carry 
on a war of attrition would be as readily 
available to the truckers as it would be to 
the railroads. Moreover, entry into the truck- 
ing industry does not require large sums of 
capital, and it is doubtful if a railroad could 
prevent truckers from re-entering even if 
price cutting was successful in isolated situa- 
tions. 

In summary, if this argument is valid 
as applied to the motor carrier industry, it 
would appear to be valid in competitive in- 
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dustries generally; and experience refutes 
such a view.!° 

The discussion thus far has ignored the 
existence of the regulatory scheme. When 
the strangulation theory is viewed in the 
context of the regulatory scheme, its weak- 
ness is even more apparent. Consider these 
points: (1) Even if the special restrictions 
on rail entry were removed, the ICC would 
be required to find that a rail acquisition of 
a motor carrier was “in the public interest.” 
(2) Any rail application for new operating 
rights would be subject to the ICC’s policy 
of keeping competition within bounds and 
protecting existing firms from additional 
competition. (3) Predatory rates, presum- 
ably not covering out-of-pocket costs, would 
be subject to ICC suspension and disap- 
proval, and under present law would not be 
allowed. (4) Antitrust policies do have a 
limited relevance in motor carrier acquisition 
and certification cases." It is doubtful that 


applications which would be likely to lead 


to monopoly would be approved 


HE available empirical evidence, I be- 

lieve, supports my doubts. It is said that 
the railroads once employed “fighting ships” 
on the Great Lakes and that they presently 
engage in lobbying activities designed to fur- 
ther railroad interests. One would hardly 
expect railroads to lobby in favor of new 
highways! The truth is that some railroads 
obtained unrestricted grandfather rights 
from the ICC and many others engage in 
extensive intrastate motor carrier opera- 
tions. In recent years about 2 per cent of all 
motor carrier revenues have been earned by 
railroad affiliates. There does not appear to 
be any evidence of predatory price cutting, 
or of rail domination of motor transporta- 
tion in those areas in which railroads are 
presently engaged in extensive motor car- 
rier operations. The motor carrier affiliates 
of railroads are operated as profit-making 
enterprises which are expected to make a 
return on the railroad’s investment of capi- 
tal in them. 

2. The co-ordination argument. Self-serv- 
ing arguments, however, are not confined to 
the truckers. The railroad argument seems 
almost as dubious. The railroads argue that 
integrated transportation companies would 
provide much better and much cheaper serv- 
ice because the most economic and desirable 
form of transportation would be utilized for 
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each part of the transportation job. The 
economies of joint operation would more 
than offset any reduction in interindustry 
competition. 

The argument for co-ordinated or inte- 
grated transportation assumes that situations 
of the following type are frequent: A 
shipper desires to ship goods from A to C. 
Shipment can be performed at lowest cost 
and with best service, or the most desirable 
combination of the two, if rail transport is 
utilized from A to B, an intermediate point 
between A and C, and motor transport from 
B to C. The railroads argue that the separate 
economies of operation of each mode on 
each of the two route segments outweigh 
the costs of transshipment from one mode 
to the other at B, and that the desire of each 
mode to handle the traffic for the entire dis- 
tance prevents co-operative or other ar- 
rangements by which each would perform 
the transportation functions for which it is 
best fitted. 

Each assertion is questionable. The cost 
and delay of transshipment may be 
greater than anticipated; and the unwilling- 
ness of railroads and truckers to engage in 
mutually profitable co-operation appears to 
be exaggerated. Moreover, if the rates on 
the seperate route segments reflect cost dif- 
ferentials, as is increasingly likely under the 
pressure of rail-motor carrier competition, 
shippers and freight forwarders will be- 
come aware of them and make their own 
arrangements to obtain their benefit. On the 
other hand, if the lower costs exist on a seg- 
ment in which there is little competition, 
such as a rail line having some natural 
monopoly characteristics, it seems unlikely 
that the railroad will pass on its monopoly 
earnings to the shipper merely because the 
remainder of the haul is performed by a 
motor carrier affiliate of the railroad. Final- 
ly, there is no evidence that railroads can 
perform assembly and distribution func- 
tions any more cheaply than truckers or 
freight forwarders. 


NEWSPAPER OWNERSHIP OF RapDI0 

e AND TELEVISION STATIONS. This 
discussion of rail entry into motor trans- 
portation has assumed that rail-motor carrier 
competition is desirable, in that it encourages 
or forces each mode of transportation to 
concentrate on the type of service that it 
can best perform, thus producing an 
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optimum division of labor and allocation of 
resources. It should be emphasized that 
transportation policy is not unambiguous 
on the point. The promotional development 
of aviation, highways, and internal water- 
ways modifies the terms of intermodal com- 
petition; and the protective policies insulat- 
ing existing Carriers against new competition 
are in direct conflict with it. Thus an ex- 
amination of regulatory policy toward rail 
entry which overlooks the complexity and 
ambiguity of public policy toward competi- 
tion in transportation would be misleading. 

In the field of broadcasting the general 
acceptance of competition as a desirable 
social policy simplifies the problem. Broad- 
casting is not subject to rate regulation in 
the United States, and existing stations do 
not have a right to be protected from new 
competition. The regulation is designed to 
ration a scarce commodity (the radio 
spectrum) and to insure certain minimum 
standards of service. Antitrust policies have 
correspondingly greater application and 
relevance; and regulatory policies can con- 
sequently be measured more along antitrust 
lines. 

The principal arguments in favor of free 
entry of newspapers and other communica- 
tions media are: first, that since broadcast- 
ing to some extent replaces the older media 
it is only fair to allow firms to continue by 
permitting them to shift their investment 
from the older to the newer media; and, 
second, that there are economies of joint 
ownership of newspapers and radio stations 
which should be given effect. The first is an 
equitable argument which has had consider- 
able influence on FCC policies, particularly 
with respect to entry of AM stations into 
FM and TV. The second is a large issue on 
which there is little available evidence. The 
most complete recent study, however, con- 
cludes that such economies either do not exist 
or are of slight magnitude.’* FCC financial 
data comparing the reports of broadcast sta- 
tions affiliated with newspapers and those 
not so affiliated support the same negative 
conclusion. 


ASSUME, then, that there would be no 
loss of operating economies if news- 
papers and other communications media 
were prohibited from owning broadcast sta- 
tions. And with the present scarcity of 
facilities in the major cities, and high returns 


of existing stations, we may feel confident 
that the flow of investment funds into broad- 
casting would not be adversely affected by 
such a policy. 

It will be recalled that the FCC’s diversi- 
fication policy is applied primarily to news- 
paper applicants, and only in the relatively 
unimportant context of the comparative 
hearing. Cross-channel affiliations, such as 
AM ownership of FM and TV stations, are 
not affected even when the stations are lo- 
cated in the same area. My conclusion is 
that the FCC has misdirected its energies 
and failed to prevent a degree of concen- 
tration which, although it may not be ex- 
cessive, seems unwise when the commission 
is engaged in rationing the limited supply 
of broadcasting facilities which has been 
artificially created by the commission’s allo- 
cation policies. Nearly 15 per cent of all 
radio stations and nearly 35 per cent of all 
TV stations are affiliated with newspapers; 
and a much larger proportion are affiliated 
with group owners—.e., firms owning two 
or more stations. Even more significant is 
the high degree of concentration which pre- 
vails in a great many communities: in 1958 
the only local daily or weekly newspaper 
controlled the only radio station in 118 
communities; and there were a substantial 
number of other communities, generally 
larger in size, in which the only newspaper, 
or one of two newspapers. owned two or 
three of the available broadcasting stations 
(AM, FM, and TV).¥® 

FCC regulatory policies may help in pro- 
tecting advertisers in these communities 
from the more objectionable forms of com- 
bination rates and other restrictive practices. 
But to the extent that monopoly power over 
advertisers interested in reaching a par- 
ticular market has been created, it would be 
unrealistic to expect that monopoly rates 
are not charged. 


CoMBINED OWNERSHIP OF GAS AND 

e Evectric Utizities. The desirability 
of the present regulatory indifference to- 
ward combined or separate operation of 
electric and gas utilities in the same area 
would appear to turn on a judgment con- 
cerning the desirable balance of two factors: 
the existence or magnitude of economies of 
joint operation; and the possibilities of in- 
terutility competition as an aid to public 
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regulation. The SEC required proof of 
“substantial” operating economies before it 
electric utilities in the same integrated pub- 
lic utility system; and apparently only a 
small number of situations met this test. 
Nor does it seem likely that such economies 
would be very great: Most of those which 
have been suggested, such as savings on 
managerial and selling costs, the use of one 
meter reader rather than two for a given 
home, etc., would not appear too great in 
magnitude or are related more to the size 
of the utility than to the combination of 
two services. Combined and separate com- 
panies exist side by side in a large number 
of states, tending to indicate that economies 
of joint operation are not very great. 

On the other hand, the benefits of inter- 
utility competition would appear to be lim- 
ited by the monopoly position which each 
firm has. The almost universal practice in 
the United States is to prevent local utilities 
of the same type from competing with one 
another. Even though gas and electricity 
may still be competitive for many purposes, 
they are not for others; and, in any event, 
the two firms in an area can be expected 
to co-operate for their mutual benefit. 
Nevertheless, it is arguable that the exist- 
ence of some interutility competition will 
hasten innovation, encourage each utility to 
cater to the service it can perform more 
would allow the continuation of gas and 
efficiently, and ease the burden of the reg- 
ulatory commission. Specific economic regu- 
lation is a difficult task at best; it performs 
most creditably when competitive forces pro- 
vide it with some assistance. 


Conclusion 


O the three instances examined, the only 
effective limitation on the diversifica- 
tion of a regulated firm is found in the one 
case of rail entry into motor transportation. 
Although this limitation rests on historical 
practices which have little present-day appli- 
cation, it is probable that it does little harm. 
On the other hand, a greater concern about 
concentration in broadcasting, and not mere- 
ly with newspaper ownership as a result of 
a comparative hearing, would be desirable. 
The antitrust laws can be vigorously applied 
where violations have occurred; and some 
supplemental use of regulatory powers is 
justified by the artificial restrictions on entry 
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which result from FCC allocation of the 
spectrum. Finally, separate ownership of 
gas and electric utilities may have some 
beneficial effects if I am right in stating 
that substantial economies of joint operation 
are unlikely. 

It should be apparent that these tentative 
conclusions are based on incomplete data as 
well as certain assumptions regarding the 
desirable objectives of particular regulatory 
schemes. Whatever the merits of the judg- 
ments I have reached, the method used has 
broad application: assessing the benefits and 
costs of the regulatory policy in the light of 
a sophisticated analysis of the objectives of 
the regulatory scheme. 


HE regulatory commissions bear the 

primary responsibility of developing 
sound policy on questions of common own- 
ership, and a word in closing is appropriate 
concerning their unwillingness or inability 
to test prevailing slogans with methods of 
rational inquiry. At every point in this 
paper we have been faced with the bare 
assertion of competing slogans, clichés, and 
unsupported factual assumptions. Yet most 
of the propositions asserted are capable of 
rational analysis and empirical observation. 
The commissions have large staffs; they 
have a continuing familiarity with the in- 
dustries they regulate; their files are enor- 
mous repositories of the relevant information. 
Why, one wonders, do they not use some 
intelligence and some of this available in- 
formation to test the propositions which are 
so freely asserted. 

The ICC, for example, has refused to 
take any position on the numerous legis- 
lative proposals which would put the rail- 
roads on the same footing as other applicants 
for motor carrier rights. One can sym- 
pathize with the commission’s reluctance to 
offend any of its client groups by expressing 
a policy judgment on this heated issue. Yet 
the commission, at the least, has a responsi- 
bility to develop the factual and analytical 
materials which would enable Congress to 
pass intelligently on the question. What are 
the economies of “integrated” transporta- 
tion service? Is it likely that the railroads, 
if allowed to enter motor carrier operations, 
would operate their motor carrier affiliates 
in a manner harmful to the public interest? 
Have they done so in any of the numerous 
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instances in which railroads have been given 
motor carrier operating rights? What are 
the economic effects of the restrictions pres- 
ently placed on railroad motor carrier 
operations ? 

These and many other questions, relat- 
ing to each of the instances I have 


z 


discussed, are susceptible to observation and 
verification, at least in part. The regulatory 
commissions have not fulfilled the promise 
that called them into being if they continue 
to shirk the responsibility for formulating 
public policy which the legislatures have 
laid upon them. 


Footnotes 


1“Market Power: Size and Shape under the 
Sherman Act’ by G. E. Hale and R. D. Hale 
(1958) c. 6, contains an able discussion of product 
diversification as an antitrust problem. 

2In this paper the word “diversification” will be 
avoided because of its other usages, and the more 
descriptive terms “common ownership” or “com- 
bined ownership” will be used interchangeably to 
denote regulatory policies which prohibit or con- 
trol the opportunities of a regulated firm to engage 
in a business other than the one subject to specific 
economic regulation. 

3A word of caution is in order. Any discussion 
of common ownership is greatly hampered by the 
lack of empirical data concerning the effects of 
particular regulatory policies (e.g., whether or not 
a policy of preventing combined ownership in a 
given situation denies the public the benefit of 
economies of joint operation) and by the ambigu- 
ity of regulatory objectives. In the absence of de- 
finitive information or crystallized policy, one must 
do the best one can with what is available. I have 
attempted to warn the reader by making my as- 
sumptions as explicit as possible. 

*The National Transportation Policy, 49 USC, 
note preceding § 1, lays a broad duty upon the In- 
terstate Commerce Commission to administer the 
act so as “to recognize and preserve the inherent 
advantages of each mode of transportation.” Sec- 
tion 5(2)(b) of the act (formerly § 213(a) (1) 
of the Motor Carrier Act of 1935, 49 Stat 555) 
authorizes consolidation, merger, acquisition, or 
lease of carriers if found by the ICC to be “con- 
sistent with the public interest.” However, in trans- 
actions involving a motor carrier where a railroad 
or its affiliate is an applicant, Congress directed 
the ICC “not to enter such an order unless it finds 
that the transaction proposed” not only is in the 
public interest but “will enable such rail carrier to 
use service by motor vehicle to public advantage 
in its operations and will not unduly restrain com- 
petition.” The ICC, with judicial approval, has 
interpreted this language to confine acquisition of 
a motor carrier by a railroad to “operations . .. 
which are auxiliary or supplementary to train 
service.” The third provision, § 207(a) of the 
Motor Carrier Act, 49 USC 307(a), authorizing 
the issuance of new motor carrier operating rights 
if the ICC finds that the pro service is re- 
quired by public interest, convenience, and neces- 
sity, adds a further complexity because it does not 
contain any special limitations on railroad applica- 
tions. The ICC, however, again with judicial ap- 
proval, has carried over its concept of “auxiliary 
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and supplementary service” to applications for new 
service filed under 207(a), with the special prac- 
tice of allowing the issuance of unrestricted motor 
carrier rights to railroads if “special circum- 
stances” are found to exist which make such a 
grant in the public interest, 

5 For a careful description and analysis of the 
statutory provisions, administrative decisions, and 
judicial decisions relating to motor carrier opera- 
tions by railroads, see Fulda, Rail-Motor Competi- 
tion: Motor-Carrier Operations by Railroads, 54 
Northwestern University Law Review 156 (1959), 
a revised version of which will shortly appear as a 
chapter in a text on Competition in the Regulated 
Industries. 

6 For a full discussion and critique of the FCC’s 
so-called “diversification” policy, see “Comment, 
Diversification, and the Public Interest: Admin- 
istrative Responsibility of the FCC,” 66 Yale Law 
Journal 365 (1957), which cites the leading de- 
cisions and commentary thereon. 

7 Data concerning newspaper affiliation are 
found in the “Broadcasting Yearbook,’ published 
by Broadcasting magazine. 

8 “Broadcasting Regulation and Intermedium 
Competition,” by H. Levin, 45 Virgina Law Re- 
view 1104, 1120 (1959). 

9See Ritchie, “The Integration of Public Util- 
ity Holding Companies” (1955), c. 5. 

10 The argument here is related to the “recoup- 
ment” theory discussed by antitrust writers. See 
Bork, “Vertical Integration and the Sherman Act: 
the Legal History of an Economic Misconception,” 
22 University of Chicago Law Review 157, 194- 
201 (1954); Bowman, “Tying Arrangements and 
the Leverage Problem,” 67 Yale Law Journal 19 
(1957). 

There is the special problem of the railroad 
substituting unprofitable motor carrier operations 
for even more unprofitable rail operations. This 
may occur because the railroad is unwilling or un- 
able to abandon unprofitable operations, yet de- 
sires to minimize its losses. The fact that motor 
carrier operations are unprofitable will usually 
mean that the service is not one which competing 
motor carriers would want to provide, the most 
typical instance being small shipment and passen- 
ger service in rural communities. 

11See McLean Trucking Co. v United States 
(1944) 321 US 67, 57 PUR NS 473. 

12H. Levin, “Broadcast Regulation and Inter- 
medium Competition” (1960), c. 3. 

18 Jd, at 80, 81. 
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The Control of Price Competition in the 
Transportation Industry 


By JERVIS LANGDON, Jr* 


Fe more than a quarter of a century the 
ground rules for the control of competi- 
tion in the transportation industry have been 
examined and re-examined. Today, the ques- 
tion is critical because most of the intercity 
transportation on the highways and inland 
waterways is private or otherwise exempt 
from economic regulation (and, if there is 
any restraint at all, it is found in the anti- 
trust laws). On at least three occasions in 
the last twenty-five years the Congress has 
tried to make clear the rules that should 
apply to the competitive pricing of railroads, 
regulated motor carriers, and regulated 
water carriers, but in their actual application 
to specific situations, the Interstate Com- 
merce Commission, with control of only 
about 30 per cent of the nation’s freight 
transportation, wavers back and forth. 

In order to understand the present prob- 
lem, it is helpful to trace developments in 
the following order: 

1. The ground rules laid down by the 
Congress in 1935 and 1940. 

2. The application of these rules by the 
ICC during the period 1935 to 1958. 

3. The reaffirmation by the Congress in 
1958 of the ground rules fixed in 1935 and 
1940. 

4. The ICC’s interpretation of the renewed 
congressional mandate. 

The conclusion to this paper will restate 
the basic problem in terms of present-day 
competition among transportation agencies 
and offer a solution. 


I. The Ground Rules Laid Down by the 
Congress in 1935 and 1940 


HE railroads came under federal regula- 

tion with the enactment of the Inter- 
state Commerce Act in 1887, but it was not 
until 1920 that the ICC was given any 
authority over reduced rail rates; that is, 
rates below a reasonable minimum level. 
This added control was to protect the public 
from competition among railroads that went 
too far. However, the ICC held that this 
jurisdiction should be “sparingly exercised,” 


*President, The Baltimore and Ohio Railroad 
Company, Baltimore, Maryland. 
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and, in actual practice, it was so exercised 
until some fifteen or twenty years later! 
Then, with the advent of competition among 
different forms of transportation, the ICC’s 
authority over minimum rates suddenly be- 
came of great importance. 

The Motor Carrier Act in 1935 served 
as an introduction. This act of course 
brought highway common and contract car- 
riage under federal regulation, and in addi- 
tion to its control of minimum railroad rates, 
the ICC found itself with authority over the 
minimum rates of certain highway carriers. 
The basic problem thus presented was: How 
should the ICC act, and what standards 
should it apply, when motor carriers under 
its regulation complained of reduced compet- 
itive rates by railroads, also under its regu- 
lation, or vice versa? 


HE Congress foresaw this question and 

undertook to resolve it in the Motor 
Carrier Act itself. For prior to its passage, 
there had been widespread concern through- 
out the country that regulation of motor 
carriers might prove to be the means by 
which the railroads, lurking in the back- 
ground, could indirectly control this new 
and potentially dangerous form of competi- 
tion. Congress wanted to avoid any such 
possibility. To make certain that the ICC, 
accused at the time of being “railroad 
minded,” would regulate trucks without re- 
gard to their competitive impact on the rail- 
roads, the Congress included in the Motor 
Carrier Act (now Part II of the Interstate 
Commerce Act) a “Declaration of policy 
and delegation of jurisdiction to the Inter- 
state Commerce Commission” which made 
clear the “policy of Congress to regulate 
transportation by motor carriers in such 
manner as to recognize and preserve the 
inherent advantages of, and foster sound 
economic conditions in, such transportation 
. . . develop and preserve a highway trans- 
portation system properly adapted to the 
needs of the commerce of the United States 
and of the national defense . . .”” 


The Congress went further and, in formu- 
lating a rate-making rule for motor carriers, 
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instructed the commission in the exercise 
of its power to fix just and reasonable rates, 
to “give due consideration, among other 
factors, to the inherent advantages of trans- 
portation by such carriers, to the effect of 
rates upon the movement of traffic by such 
carriers . . 8 And finally the Congress 
added a proviso to the antipreference section 
in the Motor Carrier Act which had the 
effect of disabling any carrier from com- 
plaining of “discriminations, prejudice, or 
disadvantage to the traffic of any other car- 
rier. . 


IVE years later the same question arose 
jet certain water traffic was put un- 
der ICC regulation with the enactment of 
the Transportation Act of 1940.5 For the 
opponents of such regulation, employing the 
same argument as the opponents of motor 
carrier regulation in 1935. were convinced 
that, with railroad support, the ICC would 
overlook the inherent advantages of water 
transportation and regulate the water car- 
riers in the interest of the railroads. To 
forestall any such possibility,” the Congress 
specifically provided that the commission 
should disregard the other forms of trans- 
portation when passing on rates for water 
carriage and should protect the inherent ad- 
vantages® of that form of transportation in 
any event.? 

In fact, the same congressional policy 
called for the recognition and preservation 
of “the inherent advantages” of each form 
of transportation, and there was no sug- 
gestion that the railroads should not be 
equally free to make rates in the light of 
their special facts and circumstances. The 
Congress in bringing motor and water car- 
riers under the same regulatory statute as 
the railroads, with the ICC presiding over 
all of them, insisted upon equality of treat- 
ment. If neither motor nor water carrier 
rates could be regulated in the interest of 
railroads, it followed, according to the same 
congressional intent, that railroad rates could 
not be regulated in the interest of motor or 
water carriers,!° 


II. The Application of the Congressional 
Ground Rules by the ICC during 
The Period 1935 to 1958 


A first, the ICC heeded the congressional 
direction. 


In New Automobiles in Interstate Com- 
merce! which undertook to apply the con- 
gressional intent in passing upon the com- 
petitive rates of railroads, motor carriers, 
and water lines on the Great Lakes in the 
movement of new automobiles from manu- 
facturing points in Michigan and elsewhere, 
the central issue was pressed by the high- 
way interests “which are adversely affected 
by certain of the rates maintained by the 
railroads and the contract carriers,” and they 
asked the ICC “to lay down the principle 
that in meeting highway competition the 
railroads should in no instance go below the 
fully distributed rail costs or the truck rates” 
ag ICC at 530). This the ICC refused to 

O. 

In turning down the motor carriers, the 

ICC’s basic point was stated in its opinion 


(259 ICC at 538): 


As Congress enacted separately stated 
rate-making rules for each transport 
agency, it is obviously intended that the 
rates of each such agency should be de- 
termined by us in each case according to 
the facts and circumstances attending the 
movement of the traffic by that agency. In 
other words, there appears no warrant for 
believing that rail rates, for example, 
should be held up to a particular level to 
preserve a motor rate structure, or vice 
versa.!? 


But no sooner was the decision in New 
Automobiles announced than it was for- 
gotten. 


N litigation that followed, the same argu- 

ments that had been rejected in New 
Automobiles were dressed up in fancier 
terms of “unfair or destructive competitive 
practices” as prohibited under the national 
transportation policy,® and they did much 
better. The ICC, contrary to its decision in 
New Automobiles, was soon deciding com- 
petitive rate cases on the basis of the rela- 
tionship between the reduced rates of one 
mode and the cost to the shipper of using 
the other competing mode. If these were not 
in what the ICC regarded as proper balance, 
it would point to the prohibition against 
“unfair or destructive competitive prac- 
tices” and find the reductions unlawful. The 
ICC, in short, began indirectly to allocate 
traffic and, in doing so, it appeared to be 
influenced by notions of fair shares for 
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everyone—without regard to economic capa- 
bilities."* 

An example will illustrate the ICC’s ap- 
proach. 

In Petroleum Products in California and 
Oregon, 284 ICC 287 (1952), the annual 
traffic volume over the rail route had dropped 
from 3,000 to 500 cars in a four-year period 
even though the consumption of petroleum 
had doubled, and the railroads proposed re- 
duced rates which the ICC found would 
“contribute substantially to the overhead 
burden and profits’ (284 ICC at 304). 
Nevertheless the proposed rates from San 
Francisco were found unlawful because: 


No justification appears for the estab- 
lishment of levels of rates lower than the 
total expenses to shippers incurred in the 
transportation over the competitive routes. 


(284 ICC at 304, 305). 


And the proposed rates from Oregon 
suffered the same fate because they “would 
affect adversely the maintenance of compet- 
itive motor carrier transportation from the 
Oregon points.” (284 ICC at 306.) 


_ it was that for a period of about 


ten years the basic concept of New 
Automobiles was quietly forgotten. The de- 
cision itself—even though giving “our views 
respecting the policy of the law subsequent 
to the Transportation Act of 1940”—was 
rarely cited, and then only for some col- 
lateral point (259 ICC at 537). Quietly 
forgotten also was the underlying intent of 
the Congress when it passed the Transpor- 
tation Act of 1940 “that the rates of each 
. agency should be determined by us in 
each case according to the facts and cir- 
cumstances attending the movement of the 
traffic by that agency.” And yet in New 
Automobiles the ICC had referred to this 
congressional intent as “obvious” (259 ICC 


at 538). 


III. The Reaffirmation by the Congress 
1958 of the Ground Rules 
Fixed in 1935 and 1940 


Nn 1955 a special Cabinet committee called 
for a return to the ground rules of 1935 
and 1940 and pointed out that “rates must 
be allowed to reflect cost advantages when- 
ever they exist and to their full extent.” 
The committee criticized the “present regu- 
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latory policy” of the ICC as defeating “this 
prospect in large part since carriers, not- 
withstanding demonstrated lower costs, are 
permitted to do no more than to meet the 
competition facing them which, with some 
exceptions, means to name the same rate 
regardless of cost relationships.’”2* And in 
implementing legislation it was suggested 
that “the commission shall not consider the 
effect of such charge on the traffic of any 
other mode of transportation; or the rela- 
tion of such charge to the charge of any 
other mode of transportation; or whether 
such charge is lower than necessary to meet 
the competition of any other mode of trans- 
portation.”?7 These were the “three shall 
nots.” 


pee for hearings before a House sub- 
committee,4* there was no legislative 
action on these recommendations until 1958. 
Early in that year and under the chairman- 
ship of Senator Smathers of Florida, the 
Senate Subcommittee on Surface Transpor- 
tation made a number of definitive proposals 
on “Problems of the Railroads.”?® One was 
that there be added to § 15a the following 
new paragraph (3): 


In a proceeding involving competition 
with another mode of transportation, the 
commission, in determining whether a rail 
rate is lower than a reasonable minimum 
rate, shall consider the facts and circum- 
stances attending the movement of the 
traffic by railroad and not by such other 
mode. 


In making this proposal, the subcommit- 
tee was “not convinced that the record be- 
fore it justifies approval of the railroads’ 
proposal” of the “three shall nots.’ Later, 
following a hearing before the entire Senate 
committee on this separate subject, the pro- 
posal of the subcommittee was amended to 
make clear that in the administration of the 
new rule “due consideration” be given to 
“the objectives of the national transportation 
policy.” The rule—now § 15a(3) of the 
Interstate Commerce Act—reads as follows: 


In a proceeding involving competition 
between carriers of different modes of 
transportation subject to this act, the com- 
mission, in determining whether a rate is 
lower than a reasonable minimum ate, 
shall consider the facts and circumstances 





APPENDIX 


attending the movement of the traffic by 
the carrier or carriers to which the rate 
is applicable. Rates of a carrier shall not 
be held up to a particular level to protect 
the traffic of any other mode of trans- 
portation, giving due consideration to the 
objectives of the national transportation 
policy declared in this act. 


In its enactment of this rule, the con- 
gressional intent to put the ICC back on the 
track laid out in 1935 and 1940 (as correct- 
ly interpreted by the ICC in the New Auto- 
mobile case) was unmistakable.”4 


IV. The ICC’s Interpretation of the 
Renewed Congressional Mandate 


our days after § 15a(3) became effec- 

tive, Commissioner (now Chairman) 
Hutchinson of the ICC publicly expressed 
the view that “this provision prohibits the 
commission from doing only that which it 
takes the position it does not do anyway.’”** 
barge service on the Mississippi river sys- 
And in the first controversy to be decided 
thereunder, the commission brushed it off 
as another provision of the Interstate Com- 
merce Act, with “none of them” to be “re- 
garded as controlling . . .”*8 

The first indication that § 15a(3) had 
meaning for the ICC came in its decision in 
Sugar to Ohio River Crossings, 308 ICC 167 
(1959). There, the sixth reduction in rates 
that the railroads had tried since 1933 in 
the movement of sugar in competition with 
tem** was approved—a result that carried 
special meaning because the railroads had 
previously been thwarted. For prior to the 
enactment of § 15a(3) the commission had 
rejected lower rail rates—although “the evi- 
dence [was] convincing that the proposed 
rates would be reasonably compensatory”’— 
on the ground that they failed to reflect a 
differential of “approximately 10 per cent” 
over and above the shippers’ full costs of 
using competitive water service.*® Following 
the enactment, however, the commission re- 
versed itself, accepted rail rates that in- 
cluded no such differential,2° and specifically 
endorsed the following language in the de- 
cision of Division 2 in Tinplate from St. 
Louis Group to Texas, 304 ICC 473, 477: 


The [rail] respondents are not required 
to forego fully compensatory rates solely 
to protect competing carriers. If the 


barges are the low-cost carriers in fact, 
they should have no difficulty in main- 
taining a proper differential under the rail 
rate. 


N appreciating this change of direction, it 

may be of significance that Chairman 
Harris of the House Committee on Inter- 
state and Foreign Commerce, noting the 
initial reaction of an individual commis- 
sioner that § 15a(3) had changed nothing,?? 
expressed a different view: 


Now if the Congress had been per- 
suaded by the commission’s position that 
it already does what the Transportation 
Act of 1958 admonishes it to do or re- 
frains from doing what that act prescribes, 
there obviously would have been no need 
for a change in the law. It thus seems ill- 
advised, to say the very least, for a dele- 
gated representative of the Congress, in 
the person of an Interstate Commerce 
commissioner, to say in effect, “Congress 
has spoken and said nothing.’ 


The Sugar case was quickly followed by 
Lumber, California, and Oregon to Cali- 
fornia and Arizona, 308 ICC 345 (1959), 
where the commission approved as lawful 
proposed rail rate reductions over the vigor- 
ous protests of both water and motor car- 
tiers. In Paint and Related Articles in Offi- 
cial Territory, 308 ICC 439 (1959), which. 
followed on its heels, reductions in rail rates 
were again upheld, and “the construction 
that should be placed upon the prohibition 
in the national transportation policy against 
unfair or destructive competitive practices” 
was recognized as constituting “The prin- 
cipal difference in the views of the parties 
with respect to the effect of § 15a(3) .. .” 
(308 ICC at 449.) In Paint the proposed 
rail rates bore no fixed relation to the 
charges for truck service and were admitted- 
ly designed to increase rail traffic at the 
expense of common carrier truck transpor- 
tation. 


I both Lumber and Paint, as well as the 
preceding Sugar case, the real question 
was, What constitutes “unfair or destructive 
competitive practices” in the light of § 
15a(3)? Prior to its enactment the prohibi- 
tion against such practices has been violated 
by rates—admittedly compensatory—that did 
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no more than change relationships between 
the costs incurred by shippers in using com- 
peting services. Following its enactment it 
was certainly reasonable to conclude that the 
prohibition carried a different meaning and 
contemplated a tougher competition. Never- 
theless, in the Paint case, decided more than 
a year after the passage of § 15a(3), Com- 
missioner Webb, concurring, pointed out 
that the “vitally important question” of “the 
extent, if any, to which the rule of competi- 
tive rate making was changed by the Trans- 
portation Act of 1958” had been left “un- 
aswered.” (308 ICC at 451.) 

To an important degree the same uncer- 
tainty persists to this day. 


ERTAIN “competitive practices” have 

been held to be “unfair or destructive” 
per se. This has been true of lower all-rail 
rates that operated to exclude routes em- 
bracing competitive water service.?® It has 
been true of lower rates that could not be 
readily computed.*° It has also been true of 
rail rates that were dependent upon the 
shipper’s agreeing to use them for at least 
80 per cent of his business.*! On the other 
hand, the ICC has upheld “untraditional” 
rates on bituminous coal moving by rail to 
public utilities on the eastern seaboard in 
competition with dumped residual oil,®* and 
it has also approved so-called volume rates 
for forwarders even though assailed as “out- 
side . . . their normal sphere of assembling 
and consolidating small shipments.’’** Nor 
are multiple car rates where required to 
meet competition “unfair or destructive” 
competitive practices. 

But the harder competition envisaged by 
the Congress in enacting § 15a(3) and 
promised by the ICC’s more realistic defini- 
tion of “unfair or destructive competitive 
practices” in the Sugar, Paint, and Lumber 
cases has been allowed to develop only in 
part. There has been one exception. In meet- 
ing the competition of private carriage, either 
in being or threatened, the ICC has refused 
to employ the prohibition against “unfair 
or destructive competitive practices” to re- 
strain regulated carriers,®5 and this has been 
true even though “competing carriers of the 
same or other forms [have been put] in a 
less favorable competitive position.”®* But 
in its control of competition among regu- 
lated carriers, the ICC has returned, or 
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almost returned, to the approach that the 
Congress criticized in 1958 and sought to 
forestall by the enactment of § 15a(3). 


HUS, in Commodities—Pan Atlantic 

Steamship Corp. 309 ICC 587, the ICC 
allowed through truck-water-truck  (sea- 
land) service to publish differentially lower 
rates than competitive rail routes despite a 
finding that the former was “higher cost” 
—a decision which dissenting Commissioner 
Freas described as “ ‘umbrella rate making, 
a practice which it is my understanding the 
Congress does not wish us to pursue and one 
which the commission has said it does not 
sanction.” (309 ICC at 608.) Later, this 
differential relationship was confirmed when 
the same rail routes, despite their cost ad- 
vantages, were denied the right to publish 
rates on the same level as the truck-water- 
truck service and a rail level “no lower than 
6 per cent above Pan Atlantic’s sea-land 
rates” was enforced (313 ICC at 50). 

The ICC imposed this differential on the 
ground that coastwise water service would 
otherwise be threatened, but in his dissent 
Commissioner Freas pointed out that “The 
decision . . . may well be taken to stand for 
the proposition that water carriers are 
ordinarily entitled to rate differentials re- 
gardless of the circumstances...” (313 ICC 
at 52.) Railroads have consistently been re- 
fused rates the same as water carrier rates 
when water carriage was the “low-cost” 
form and required a differential to obtain 
business.” 

What is more discouraging, the ICC has 
recently resumed the practice of assess- 
ing the relative advantages of competing 
services and pegging the rates at points 
where each should be equally competitive. 
In Pig Iron—Neville Island, Pa., to Louis- 
ville, Ky., I&S Docket No. 7431, decided 
May 31, 1961, a reduced rail rate was dis- 
allowed on the ground that it was less than 
the competitive rail-water-rail charge, and 
as set forth in the dissenting opinion, “The 
determination of a proper rate here hinges 
upon the relative cost to the consignee rather 
than upon the existence of inherent advan- 
tages or disadvantages calling for a differen- 
tial.” (Sheet 4.) 

In Cigars—Jacksonville to Kansas City, 
Docket No. 33399, May 5, 1961, the rail- 
roads were the low-cost form of transporta- 
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tion but their reduced rates were set aside 
because resulting in a spread greater than 
the 24-cent difference in costs that the ship- 
per would encounter in selecting rail over 
highway service. 


Conclusion 


Tt may be that, after three years of § 
15a(3), the ICC has only added to the 

confusion. In groping for a satisfactory 
definition of “unfair or destructive compet- 
itive practices” as prohibited under the 
Interstate Commerce Act, Circuit Judge 
Friendly, writing the opinion for the statu- 
tory three-judge district court in New York 
Central R. Co. v U.S.A. supra, concluded 
that “The legislative history cited to us by 
the parties does not much illume its content; 
neither, in any significant degree, do the 
decisions of the commission to which we 
have been referred.” In consequence, the 
court turned to antitrust legislation where 
“More light is shed by earlier enactments 
using language not dissimilar.” In its enact- 
ment of § 15a(3), however, the Congress 
specifically turned down a suggestion of the 
Secretary of Commerce that antitrust stand- 
ards apply under the Interstate Commerce 
Act.” 

There can be no important policy on the 
part of the ICC in its control of the com- 
petitive rate making of regulated carriers 
until and unless it is willing to take a stand 
on the following two points. 


oe In the competition of one form of 
transportation with another the ICC 
should forget about trying to find the “low- 
cost” form. What this form is depends upon 
the particular circumstances, and even in the 
same circumstances users will have different 
views. Measured in dollars and cents, the 
“high-cost” form of transportation may ac- 
tually be the “low-cost” or “economic” one 
because of better and faster service and its 
effect on inventory and other costs. As the 
commission has frequently noted and as 
everyone knows, “Competition between car- 
riers comprehends both rates and service.” 

Otherwise stated, the ability to provide 
superior service is just as much of an in- 
herent advantage as lower costs, and cer- 
tainly a higher-cost form of transportation 
(from a dollar-and-cents standpoint) able 
to take traffic away from a lower-cost form 


(measured from the same standpoint) be- 
cause of better service should not be pre- 
vented from doing so provided its rate is 
compensatory. The obvious countermove on 
the part of the “lower-cost” form of trans- 
portation is to employ its competitive ad- 
vantage in an effort to offset the better serv- 
ice of its “higher-cost” competitor. 

It follows that the type of inquiry the 
ICC has sometimes made in the past as to 
the “low-cost” and “high-cost” form of trans- 
portation is without meaning. The only 
meaningful inquiry is, which form of trans- 
portation is the more “economic”? The lat- 
ter inquiry, however, is beyond the capacity 
of the ICC, or regulatory agency, to make. 
It must be left to the market place. The 
ICC’s only proper jurisdiction is to make 
sure that the rates involved in the competi- 
tive struggle are compensatory for the pub- 
lishing carriers and do not constitute “un- 
fair or destructive competitive practices.” 


— In its efforts to avoid “unfair 
or destructive competitive practices,” the 
ICC should realize that this does not guaran- 
tee everlasting life to all competitors in the 
transportation industry. Under any system 
of fair and nondestructive competition it is 
inevitable that the less economic operations 
will fall by the wayside. Particularly is this 
true in an industry such as transportation 
where the major problem is gross over- 
capacity. If this cannot slowly be cured by 
the elimination of the less efficient, the 
nation will have to choose between (1) a 
chronic oversupply of transportation agen- 
cies all starving to death and (2) nationali- 
zation of all public transportation with the 
immense burden of oversupply transferred 
to the taxpayers. 

To be more specific, the ICC recently con- 
cluded that the very existence of coastwise 
common carriage would be threatened if rail 
piggyback service were allowed to publish 
rates on the same level.*! It is difficult to 
believe that this is so, but if it is, the ICC’s 
action is still indefensible. Certainly the 
railroads, in the name of avoiding “unfair 
or destructive competitive practices,” should 
not be required to subsidize the continuance 
of competitive service that is unable to stand 
on its own feet. If an astronomical rise in 
labor costs, constant service interruptions 
because of strikes and labor troubles, and 
the rapid rise of exempt and private water 
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transportation are too much—let the coast- 
wise shipping industry go. If required in the 
interest of national defense, let the nation 
as a whole provide the subsidy. 


HE alternative is the removal of all 
minimum rate control by the ICC. It is 
now estimated that 70 per cent of the nation’s 
intercity freight moves in unregulated or 


= 


private service. If on the remaining 30 per 
cent—the part that is regulated—the ICC 
insists upon an interpretation of “unfair or 
destructive competitive practices” that is 
wholly unrealistic and designed to preserve 
an unattainable (even if desirable) “soft” 
competition, the day of ICC regulation of 
a" rates will necessarily come to an 
end. 


Footnotes 


1 Sugar Cases of 1922, 81 ICC 448, 472. 

2 Section 202(a), Motor Carrier Act of 1935. 

3 Section 216(i), Motor Carrier Act of 1935. 
Emphasis ours, At that time, the rate-making rule 
which governed the railroads (§ 15a) provided that 
in the exercise of the commission’s power to pre- 
scribe just and reasonable rates it “shall give due 
consideration, among other factors, to the effect of 
rates on the movement of traffic.” The addition of 
the phrase “by the carrier or carriers for which 
the rates are prescribed” came later with the 
Transportation Act of 1940. 

#Section 216(d), Motor Carrier Act of 1935. 
Under this provision, im other words, motor car- 
riers in their rate making could not be held guilty 
of discriminating against railroad traffic and would 
be free to exploit the advantages of their form of 
transportation. A similar proviso was added to 
§ 3(1), the antipreference governing the railroads, 
by the Transportation Act of 1940 

5 The bill that ultimately became the Transporta- 
tion Act of 1940 was S 2009 which was first passed 
in differing versions by both houses in 1939, but 
not passed in its final form until 1940. 

6 The following appears as footnote 7 to the 
dissenting opinion of Mr. Justice Black in Inter- 
state Commerce Commission wv Inland Waterways 


ri (1943) 319 US 671, 698, 49 PUR NS 499, 
Le 


Legislation similar in purpose to the 1940 act 
was considered by congressional committees in 
the 74th and subsequent Congresses. Opposition 
to legislation giving the commission authority 
over water transportation came from representa- 
tives of the water shippers. A typical protest 
was made by Cleveland A. Newton, general 
counsel, Mississippi Valley Association, in the 
hearings before the Committee on Merchant 
Marine and Fisheries, House of Representatives, 
74th Congress, 2d Session, on HR 5379: “This 
bill if enacted into law will place water carriers 
along the coast and upon our inland rivers under 
the absolute domination and control of the Inter- 
state Commerce Commission. That commission 
was created to regulate, conserve, and control 
railways. It is a railway-regulating agency. It 
naturally has the railway viewpoint, and past 
experience convinces us that the commission, as 
now constituted, is railway-minded and that it 
would not be in the public interest to place water 
services under its domination and control... . 
We have observed the performance of the com- 
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mission in the past, under a comprehensive dec- 

laration of policy enacted by Congress, and that 

experience, we regret to say, has not inspired 

confidence.” Hearings, p. 471. 

7 See, for example, the “minority views” of two 
members of the House Committee on Interstate and 
Foreign Commerce as accompanying the Majority 
Report No. 1217, Transportation Act of 1939, 76th 
Congress, Ist Session, at pp. 29-31. 

8“Mr. Lucas: Under the bill, as I under- 
stand it, the Interstate Commerce Commission 
would have the power, and it would be its duty, to 
fix rates on the Illinois river with respect to ‘the 
transportation of that wheat and corn. Would it be 
possible for the Interstate Commerce Commission 
to fix the rate the same as the railroad rate from 
that point to St. Louis? 

“Mr. WHEELER: Not if the commission does its 
duty, because the bill specifically provides that it 
must take into consideration the inherent advantages 
of the water carrier. Everyone agrees that goods 
can be shipped more cheaply by water than by rail.” 
84 Congressional Record 5879, 

The following Senators and Representatives, 
among others, either required assurance that the 
commission would not discriminate against water 
carriers or expressed tthe conviction that, under the 
statement of policy, the commission would be un- 
able to discriminate against water carriers: Sen- 
ators Austin, Clark of Missouri, Connally, Ellender, 
Lucas, Miller, McNary, Norris, Pepper, Shipstead, 
Truman, and Wheeler; Representatives Bland, Bul- 
winkle, Crosser, Culkin, Halleck, Lea, Pierce of 
Oregon, Sparkman, and Wadsworth. 

9 At the time the Transportation Act of 1940 was 
in conference, there was added to the rate-making 
rule (Part I, § 15(2); Part II, § 216(i) ; and Part 
III, § 307(£). See Senate Report 433, 76th Con- 
gress, Ist Session, May 16, 1939, at pp. 2, 3) in 
each of the three parts of the act the italicized 
phrase quoted below: 


In the exercise of its power to prescribe at 
and reasonable rates . . . the commission shall 
give due consideration, among other factors, to 
the effect of rates on the movement of traffic 
by the carrier or carriers for which the rates are 
prescribed . . 


The addition of this qualifying phrase was re- 
garded as most significant. As explained in the 
report of the Senate Committee on Interstate Com- 
merce : 
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The rate-making rule has been amended to 
expressly provide adequate safeguards for the 
public, and at the same time the commission is 
directed in prescribing a rate to consider its 
effect on the movement of traffic only by the 
particular type of carrier for which the rate is 
prescribed. That is, in prescribing a rate for 
water carriers the commission will not consider 
the effect of that rate on the movement of traffic 
by either rail or motor carriers. (Report No, 433, 
Senate Committee on Interstate Commerce, 
Transportation Act of 1939, 76th Congress, 1st 
Session, at p. 2.) 


And as stated in the conference report concerning 
the same legislation: 


This rule of rate making for water transporta- 
tion is wholly inconsistent with the theory that 
the commission might prescribe an unreasonable 
rate for a water carrier for the purpose of forc- 
ing its traffic to a competing carrier. (Report No. 
2016, House of Representatives, Transportation 
oe of 1940, 76th Congress, 3rd Session, at p. 
82. 


In the same legislation the Congress also adopted 
the same proviso (excepting discrimination to the 
traffic “of any other carrier of whatever discrimina- 
tion”) that it had previously enacted for motor 
carriers and made it equally applicable to the anti- 
preference provisions governing water carriers 
(and railroads). This proviso read: 


Provided, however, That this paragraph shall 
not be construed to apply to discrimination, 
prejudice, or disadvantage to the traffic of any 
other carrier of whatever description, 


The same proviso is found in Part I, § 3(1) ; Part 
II, § 216(d); and Part III, § 305(c). Professor 
Oppenheim in his book, “The National Transporta- 
tion Policy and Intercarrier Competitive Rates” 
(1945), states at p. 51: 

Both amendments grew out of the insistent 
demands of the water carriers for safeguards 
against nullification of their inherent advantages 
by forcing their rates to the level of competing 
rail rates. Fear was expressed that, by reason of 
its background of railroad regulation, the com- 
mission might administer the act in a manner 
that would permit the railroads to achieve their 
purported aim of preventing differential lower 
rates for competing forms of transport. 


In addition, the water carriers got the benefit of a 
special rule to protect them when competing with 
railroads. The pertinent part of § 305(c) reads: 


Differences in the classifications, rates, fares, 
charges, rules, regulations, and practices of a 
water carrier in respect of water transportation 
from those in effect by a rail carrier with respect 
to rail transportation shall not be deemed to 
constitute unjust discrimination, prejudice, or 
disadvantage, or an unfair or destructive com- 
petitive practice, within the meaning of any 
provision of this act. 


10In its report on S 2009 (which later became 


the Transportation Act of 1940) the Senate com- 
mittee said: 


It has also been urged, and it seems sound, 
that there is no equality in treatment when the 
railroads, and lately the motor vehicles, are 
strictly regulated, and other forms of transporta- 
tion are regulated, if at all, to a much lesser 
extent. 

* * * * 


If one or more forms of transportation cannot 
survive under equality of regulation, they are 
not entitled to survive. This is not railroad 
philosophy; it is transportation philosophy. The 
problem is not a railroad problem, but is, as the 
Interstate Commerce Commission has said, a 
transportation problem. (Senate Report No. 433, 
= Ist Session, May 16, 1939, at pp. 


And the report continues: 


. . . And the position taken by water carriers 
that railroads must be regulated, and they should 
not, though they compete on rights of way im- 
proved and largely maintained by public funds, is 
wholly inconsistent and completely untenable. 


The report of the House Committee on Inter- 
state and Foreign Commerce was equally con- 


clusive. It said in part: 


The manifest difference in the economic ad- 
vantages of transportation by water, highway, 
and rail makes the question of rate adjustment 
as between these carriers a practical question. 
The bill is so drawn as to make it plain that 
there is no purpose to so adjust rates as to 
deprive any type of carrier of the inherent ad- 
vantage of his cheaper cost of carriage. (Report 
No. 1217, House of Representatives, Transporta- 
- Act of 1939, 76th Congress, Ist Session, at 
p. 3. 


11 (1945) 259 ICC 475. 
12 And the ICC also found in the New Auto- 


mobiles case (259 ICC at 539): 


The rail costs permit the rail carriers, except 
for very short hauls, to meet the present highway 
competition at compensatory rates lower than the 
motor common carrier rates. (Italics supplied.) 


And the ICC held (259 ICC at 555): 


To meet competition, carriers of course may 
reduce their rates to reasonable minimum levels. 
Although in general the conclusion is warranted 
that the rates under consideration have not gone 
below those levels, there are, as previously noted, 
some instances where, according to the bureau’s 
cost study, rates are below a compensatory level, 
as in the case of a few of the rail rates from 
some of the assembling points, and some of the 
truck rates for long hauls from the manwfactur- 
ing points. However, because of the delicate inite- 
gration of the rate adjustments and the many 
imponderable factors affecting them, we do not 
believe that action by us requiring increases in 
the few rates as to which the cost studies raise 
doubts is warranted at this time. The minimum 
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rates of the contract carriers are well above a 
compensatory level, and in most instances are 
highly profitable. We are not convinced that they 
are unlawful, and, therefore, we cannot require 
them to be increased merely to benefit the com- 
mon carriers. New England M. Rate Bureau, 
Inc. v Lewers and McCauley, supra. Increases in 
the rates of the railroads and of the motor com- 
mon carriers which may have been reduced 
almost to a noncompensatory level, would un- 
doubtedly cause a further loss of generally 
profitable traffic by such carriers, if the contract 
carriers were able to operate profitably under 
lower rates, as they have heretofore. 


Here, in other words, the compensatory character 
of the rates under review was the test of minimum 
reasonableness, and applying this test, the commis- 
sion used the following definition (259 GCG vat 
538) : 


A reasonably compensatory rate is one which 
is remunerative; 7.e., covers the out-of-pocket 
costs, as hereinabove defined, of handling the 
trafic under consideration, including a proper 
return on investment. 


13 See p. 5, supra. 

14 E.g., Sugar-Atlantic and Gulf Ports to Ohio 
River Crossings, 296 ICC 121 (1955); Tinplate 
from Fairfield, Alabama, to New Orleans, 294 ICC 
397 (1955); Timing Gear Chains from Ithaca to 
Cleveland, 297 ICC 208 (1955); Sulphur from 
Louisiana, Texas, and Wyoming, 297 ICC 1 
(1955); Aluminum Articles from Texas to IIli- 
nois and Iowa, 293 ICC 467 (1954); Petroleum 
Products in California and Oregon, 284 ICC 287 
(1952) ; Coffee from California to Utah and Idaho, 
289 ICC 93 (1953); Petroleum Products in IIli- 
nois Territory, 280 ICC 681 (1951). 

15 “Revision of Federal Transportation Policy,” 
a report to the President prepared by the Presi- 
dential Advisory Committee on Transport Policy 
and Organization, released April 18, 1955, by the 
White House. This report was reprinted in record 
of hearings before a subcommittee of the Com- 
mittee on Interstate and Foreign Commerce, House 
of Representatives, 84th Congress, Ist Session, on 
The Report of the Presidential Advisory Commit- 
tee on Transport Policy and Organization, Septem- 
ber 19, 20, 21, and 22, 1955. 

16 Tbid. And the Committee concluded : 


In brief, these rate maladjustmenits, in part 
enforced by regulation, deprive the public of the 
economy which would result from a distribution 
of the traffic in accord with the real capabilities 
of the several types of carrier just as they de- 
prive the shipper of many valid choices which 
would be available to him were rate competition 
more free from restraint as to its character and 
timing. 

17 Section 15a(1) as included in HR 6141 and 
HR 6142, as introduced in 84th Congress, 2d Ses- 
sion. 

18 Hearings before a subcommittee of the Com- 
mittee on Interstate and Foreign Commerce, 84th 
Congress, 2d Session, on HR 6141 and HR 6142, 
April 24, 25, 26, May 2, 3, 4, and 8, 1956. Also, 
later hearings before the same subcommittee on 
HR 5523 and HR 5524, April, 1957. 
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19 Hearings before the Subcommittee on Surface 
Transportation, Senate Committee on Interstate 
and Foreign — 85th Congress, 2d Session, 
Jamary EE 

20 See Pitas 18, supra. Report No. 1647, of 
the Committee on Interstate and Foreign Com- 
merce, 85th Congress, 2d Session, on S 3778, at p. 
2. See hearings “before the Senate Committee on 
Interstate and Foreign Commerce, 85th Congress, 
2d Session, on S 3778, May 20, 21, 1958. 

21 This was made evident in the reports of the 
committee, both on the Senate and House sides, 
and in the debates. The Senate committee noted 
inconsistency in the past “in allowing one or an- 
other of the several modes of transportation to 
assert their inherent advantages in the making of 
rates,” admonished “the commission to be con- 
sistent in following the policy enunciated in the 
Automobile case thus assuring reasonable freedom 
in the making of competitive rates,” and anticipated 
“that the broad effect of this amendment will be 
to encourage competition between the different 
modes of transportation to the benefit of the ship- 
ping public.” (Report No. 1647, 85th Congress, 2d 
Session, Transportation Act of 1958, Report of 
the Senate Committee on Interstate and —— 
Commerce on S 3778, June 3, 1958, at pp. 2, 18 
and 19.) While this language was set forth it in the 
report of the subcommittee, it was specifically en- 
dorsed by the full committee when inserting refer- 
ence to the national transportation policy in the 
proposed new rule.(/bid. at p. 2.) The report of 
the House committee was similar (House Report 
No. 1922, 85th Congress, 2d Session, June 18, 1958, 
at Pp. 13- 15). In both reports it is emphasized 
that “the commission properly construed the in- 
tent of Congress” when it decided the New Auto- 
mobile case. 

22 Trafic World, August 23, 1958, at p. 26, 

23 Gasoline and Fuel Oil, Friendship, North 
Carolina, to Virginia and West Virginia, 305 ICC 
673 (1959), at p. 687. This case was argued prior 
to the enactment of § 15a(3) but decided after its 
enactment. 

24Proposed Report of Examiner, Docket No. 
33256, Sugar—South to Indiana, Ohio River, and 
Intermediate Points, June 5, 1961. 

25 Sugar, Atlantic and Gulf Ports to Ohio River 
Crossings, 296 ICC 121 (1955) at pp. 125, 135. 
we to Ohio River Crossings, 308 ICC 167 

27 Traffic World, August 23, 1958, at p. 26. 

28 Hearings before Subcommittee on Legislative 
Oversight of House Committee on Interstate and 
Foreign Commerce, November 20, 1958. 

29 Georgia Pub. Service Commission v Bush 
Terminal R. Co. 310 ICC 225 (1960). 

30 All Freight—from —— Illinois, to the 
East, I&S No. 7464, May 5, 1 

31 Contract Rates on Rugs and Carpeting from 
Amsterdam, New York, to Chicago, 313 ICC 247 
(1960) ; upheld in New York Central R. Co. v 
U. S. Civ. No. 61-1133, June 14, 1961 (USDC 
So D of NY). 

32 Coal to New York Harbor Area, 311 ICC 
355 (1960) at p. 371. 

83 Forwarder Volume Commodity Rates, Chicago 
and New York, 310 ICC 199 (1960), at p. 200. 

84 Pig Iron from Ashland, Kentucky, to Kansas 
City, Missouri, 310 ICC 641 (1960). 
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85Limestone im Trainloads from Prairie Du 
Rocher, Illinois, to Baton Rouge, Louisiana, 313 
ICC 71 (1960); Fresh Meats from Kansas City 
to Oklahoma City, 308 ICC 777 (1959), Cf. dis- 
senting opinion of Commissioner Freas in Com- 
modities—Pan Atlantic Steamship Corporation, 313 
ICC 23 (1960) at p. 51. 

86 Meats and Packinghouse Products from Mid- 
west to Coast, 309 ICC 551 (1960) at p. 568. 

87 Paint or Varnish Driers—East to Southwest, 
1&S Docket 7454, May 5, 1961; Aluminum Arti- 
cles—Sandow, Texas, to Pennsylvania and New 
Jersey, May 17, 1961; Electric Wire and Cable— 
from Eastern Origins to Points in Texas, I&S 
7371, June 6, 1961. 

38 Cf. Boots and Shoes from St. Louis, Missouri, 
to Columbus, Ohio, 313 ICC 155 (1961). 


89 Acids and Chemicals—from West Virginia to 
the West, 1&S M 13810, May 23, 1961. 


40 “Rate-making Rule—I'CC Act,” hearings be- 
fore the Senate Committee on Interstate and For- 
eign Commerce, 85th Congress, 2d Session, on S 
3778, May, 1958, at pp. 198, 199. See also House 
Report No, 1922, 85th Congress, 2d Session, June 
18, 1958, at p. 13. 


41 Commodities—Pan Atlantic Steamship Cor- 
poration, 313 ICC 23 (1960). Other decisions to 
the same effect include Paint or Varnish Driers— 
East to Southwest, I&S Docket 7454, May 5, 
1961; Aluminum Articles—Sandow, Texas, to 
Pennsylvania and New Jersey, May 17, 1961; Elec- 
tric Wire and Cable—from Eastern Origins to 
Points in Texas, I&S Docket 7371, June 6, 1961. 





Railroad Piggyback Operations and Competitive Rates 
By JAMES F. PINKNEY* 


HE transportation method known as 
[je —. by which loaded highway 
vehicles are moved on railroad flatcars is 
not new. It was first tried with wagons in 
pretruck days and, from time to time, it has 
been tried with varying degrees of success 
since the advent of the motor truck. 

Few legal questions have arisen out of 
piggybacking as such. The recent success 
and the earlier failures have stemmed from 
economic factors. It works only when there 
is a sufficient volume of truck loads of avail- 
able traffic moving between points distant 
from each other to justify railroads operat- 
ing trains at speeds approximating the over- 
the-road travel time of trucks. The establish- 
ment of abnormally low rates can create 
exceptions to this general rule as can cer- 
tain labor practices, but generally speaking 
the above rule holds. If trailers can be moved 
at costs lower on railroad flatcars than over 
the highways and at competitive speeds, it 
is to the advantage of the truck lines and 
shippers generally to make use of this trans- 
portation method. 

A very substantial number of trucking 
companies of the country have entered into 
mutually satisfactory arrangements with rail- 
roads and many of the trailers seen moving 
on railroad flatcars are those of the trucking 
companies. These move under motor car- 
riers’ tariffs in what is known as either sub- 
stituted service under contractual arrange- 


*Vice president, Ryder System, Inc., Washing- 
ton, D.C. 


ments between the railroads and the trucking 
companies (Plan 1 piggybacking) or under 
conventional joint rate and through route 
provisions in the tariffs of the respective 
carriers (Plan 5 piggybacking). The former 
—substituted service—was approved by the 
ICC many years ago. The latter—joint rates 
—are specifically provided for in the Inter- 
state Commerce Act (49 USC § 316(c)). 
However, increasingly the trailers so moved 
are those of the railroads and of shippers, 
including freight forwarders (Plans 2, 3, 
and 4 piggybacking). 


a controversial aspects of piggyback- 
ing have been created by the arrange- 
ments under which the railroads have under- 
taken to transport the trailers of shippers 
or forwarders either on railroad-owned or 
shipper-owned flatcars (known as Plans 3 
and 4, respectively). Piggybacking as such 
is not actually involved in the controversy 
because there can be no quarrel with the 
transportation by a railroad of a shipper’s 
highway trailer. The quarrel comes when 
the rates applied to such transportation (usu- 
ally of high-rated freight) are so low that 
the questions of their justness and reason- 
ableness and whether they create destructive 
competition are brought in issue. 

These are exactly the same issues that are 
to be found in innumerable competitive rate 
proceedings not involving piggyback traffic. 
Piggybacking has simply provided another 
fertile field for intermode rate warfare. 


SEPTEMBER 14, 1961 





PUBLIC UTILITIES FORTNIGHTLY 


Therefore the real fight is over the level of 
freight rates, whether the freight involved 
moves in a boxcar, a box, or a highway trailer 
on a flatcar, and this analysis will go to the 
general problem of competitive rates without 
further regard to piggybacking as such. 

However, before getting to that analysis, 
let me add one further word about piggy- 
backing and the trucking industry’s approach 
to it. 


amar the much publicized recent hear- 
ings before the Senate Commerce Com- 
mittee on the proposed change of the rule 
of rate making which has been advocated 
by the trucking and water carriers indus- 
tries (S 1197), the impression was created 
that the trucking industry was fighting pig- 
gyback as such and also fighting the use of 
the so-called trilevel rail cars designed to 
move automobiles. I can assert categorically 
that the trucking industry has no quarrel 
with piggybacking as such nor with the use 
of the very effective trilevel cars by the rail- 
roads, a car representing one of the most 
progressive steps the rails have taken in 
years to meet competition. As indicated 
above, the trucking industry’s real concern 
is primarily with the rate problem incident 


to movements by some of these methods as 
well as in the standard railroad boxcar. 


Competitive Rates 

N considering competitive rates we find 

that here the problem involves primarily 
economic issues, although there are some 
sharp legal issues involving the interpreta- 
tion which the commission may place and 
has recently placed on the rate-making sec- 
tions of the Interstate Commerce Act, partic- 
ularly § 15a(3), added by the Transporta- 
tion Act of 1958 (49 USC § 15a(3) ). 

The National Transportation Policy states 
that it is the Interstate Commerce Commis- 
sion’s duty to “recognize and preserve the 
inherent advantages of each (mode of trans- 
portation); to promote safe, adequate, eco- 
nomical, and efficient service and foster 
sound economic conditions in transportation 
and among the several carriers to encour- 
age the establishment and maintenance of 
reasonable charges for transportation serv- 
ice, without unjust discriminations, undue 
preferences, or advantages, or unfair or 
destructive competitive practices...” (Na- 
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tional Transportation Policy 49 USC, pre- 
ceding § 1.) The policy concludes with the 
sentence, “All of the provisions of this act 
shall be administered and enforced with a 
view to carrying out the above declaration 
of policy.” Additionally, § 15a(3) (supra) 
specifically instructs the commission to give 
due consideration to the policy in dealing 
with competitive rates. 

There are sharp differences of opinion 
among the several carriers as to how these 
objectives of the policy can be reached. 

Before examining these differences one 
should first look at our freight rate structure 
which, unlike the rate structures of other 
public utilities, can produce widely varying 
rates for shipments of exactly the same size 
and weight moving between the same points. 
The principle (value of service) behind this 
structure is that there should be free move- 
ment of all commodities. To insure this end 
and at the same time to insure that the car- 
rier’s revenue requirements in furnishing of 
efficient service and maintaining an adequate 
transportation system are met, we have 
through the years generally assessed a high- 
er charge against higher-value commodities, 
such as manufactured products, than against 
low-valued commodities, such as raw ma- 
terials. The higher-valued freight pays high- 
er rates than the very low-valued—otherwise 
the latter could not move freely. 


f bos device by which this is accomplished 
is the requirement in the Interstate 
Commerce Act providing that all common 
carriers shall “establish, observe, and enforce 
just and reasonable classifications of prop- 
erty for transportation . . . which may be 
necessary or proper to secure the. . . trans- 
portation .. . of property . . . upon just and 
reasonable terms.” (49 USC § 1 (6); also 
see § 216(b); § 305(a); and § 404(a).) 

The Supreme Court has defined classifi- 
cation as follows: 


Classification in carrier rate-making 
practices is grouping—the associating in 
a designated list, commodities, which, be- 
cause of their inherent quality or value, 
or of the risk involved in which they are 
shipped or loaded, and the like, may jus- 
tify and conveniently be given similar 
rates. (Director General wv Viscose Co. 


(1921) 254 US 498.) 
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The Interstate Commerce Commission has 
said of it: 


In all classification, including grouping, 
consideration must be given to the needs 
of commerce, the advantage to the public 
of having some kinds of freight carried 
at lower rates than others, and to the 
carriers’ revenue needs in furnishing effi- 
cient service and maintaining an adequate 
transportation system. (All Freight East- 
ern Ports to the South, 245 ICC 207, 
226.) 


t follows from this approach that (and I 
I here quote from a 1959 ICC decision) : 


. the mere fact that the proposed 

rate may be compensatory does not estab- 
lish its reasonableness. Compensativeness 
is only one of the factors to be considered 
in determining reasonableness. The pro- 
posed rate gives effect to the distance 
aon] but the weight and value of the 
automobiles to be transported are ignored. 
Thus, a luxury-type automobile with 
greater weight would be transported at 
the same rate as an economy-type auto- 
mobile with lighter weight. It is just and 
reasonable that a higher-valued automo- 
bile with greater weight should pay a 
higher rate per 100 pounds than smaller, 
lower-valued automobiles. (Automobiles— 
Duluth, Minnesota, to Washington, 308 
ICC 523 (1959), 525, 526.) 


This was a case in which the motor car- 
riers attempted to cut rates. The motor car- 
rier industry does not quarrel with the 
rationale of this decision. If the revenues of 
a common carrier are to meet its total costs 
there must be higher rates on those commod- 
ities which can pay them and still move if 
the common carrier system is to survive— 
as the common carrier must at nearly all 
times move the lower-rated freight and many 
small shipments at rates not sufficient to 
produce revenues adequate to meet its total 
costs. For example it was estimated in 1958 
in an ICC staff study! that 66.2 per cent of 
rail tonnage was moved at rates not return- 
ing full cost (21.2 per cent was moved at 
rates below out-of-pocket costs). Obviously 


1ICC Statement No. 4-60, Distribution of the 
Rail Revenue Contribution by Commodity Groups 
—1958, Table 7. 


the remaining 35.8 per cent of the traffic 
should have been priced well above full cost 
if the railroads were to operate at a break- 
even point. We believe the below full cost 
percentages would be even higher today than 
they were in 1958. 


r order to bring about the delicate ad- 
justments called for by such a system 
of rate making, the ICC has over the years 
laid down certain tests? in determining 
whether a reduced competitive rate is just 
and reasonable, such as: 


Is the rate reasonably compensatory ? 

Will its application constitute an unfair 
or destructive competitive practice? 

Will its application have the practical 
effect of destroying rather than preserving 
the inherent advantages of a competing 
mode of transportation ? 

Will the rate seriously disrupt broad, 
important, interrelated rate structures so 
that the resulting chain reductions would 
mean a substantial loss of revenue by all 
of the carriers concerned on important 
tonnage, and thus impair, rather than 
foster, sound economic conditions in 
transportation and among the several car- 
riers? 

Will the proposed reduced rate, though 
returning more than out-of-pocket costs, 
and with differences in service consid- 
ered, be below the rate level of a compet- 
ing lower-cost mode of transportation? 

Will the proposed reduced rate result 
in an unnecessary disruption of a rate 
structure which would adversely affect or 
be unduly preferential to certain shippers, 
markets, areas, or carriers? 

Is the proposed reduction lower than 
necessary to meet competition? 


HE railroads have been contending since 

1954 that they should have greater 
freedom in rate making and they have con- 
sistently sought since that time to have the 
commission disregard nearly all of these 
tests in favor of a single test and that is, 
“Ts the rate compensatory?” In other words, 
to make the cost of a particular service 
virtually the sole test of reasonableness and 


2From statements of Chairman Freas in 1958 
and of Chairman Winchell in 1960 before the 
Senate Interstate and Foreign Commerce Commit- 
tee. 
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justness. They have further insisted that a 
rate is compensatory if it meets the carrier’s 
out-of-pocket cost of moving a particular 
article and provides for some contribution 
to the overhead expenses, even though it does 
not provide a level of revenue which if ap- 
plied to all traffic would meet the carrier’s 
total cost of operation. The opponents of 
this approach, notably the motor and water 
carriers, concede that many rates which meet 
this test are just and reasonable, particu- 
larly on low-rated traffic, but insist that the 
test is not adequate when applied to high- 
rated traffic upon which nearly all of the 
common carriers depend for the additional 
revenues required to bring their total reve- 
nue up above the figure of their total costs. 
The water carriers additionally insist that the 
railroads should not be permitted to go down 
to out-of-pocket cost in order to undercut 
lower-cost water transportation. 

The motor carrier out-of-pocket costs are 
higher than those of the railroads but in 
thousands of instances our total costs of 
moving traffic are lower than those of the 
railroads, all factors considered. Under op- 
timum conditions the rails can move large 
volumes of freight at a lower cost than can 
the motor carriers. A good example is coal. 
But optimum conditions seldom occur and 
even in the case of many volume shipments 
and nearly all LTL shipments—the motor 
carrier is the low-cost carrier. In nearly all 
instances the water carriers’ fully allocated 
costs are lower than such rail costs. How- 
ever, their out-of-pocket costs may be 
higher. 


APTAIN A. C. Ingersoll, Jr., president of 
Federal Barge Lines, in testimony be- 

fore the Surface Transportation Subcommit- 
tee of the Senate Committee on Commerce 
on June 26, 1961, succinctly stated the posi- 
tion of the competitors of the railroads as 


follows: 


I don’t pretend to be an economist, but 
I have read in the 1960 report of Samuel 
Towne, chief of the commission’s cost sec- 
tion, that two-thirds of rail traffic is being 
handled at less than full cost. On the 
profitable third of their traffic, rates are 
constantly being shaved, closer and closer 
to cost. Even a steamboat pilot can figure 
out that if you keep on making most of 
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your rates below cost, you are bound to go 
broke. For the railroads to continue this 
suicidal policy is no doubt bad for the 
country as well as for the railroads, and 
we deplore it, but where “the shoe pinches” 
is that the railroads are dragging the rest 
of the transportation industry down with 
them. We object to a regulatory system 
that not only permits, but seems to en- 
courage this sad state of affairs. 


What the railroads have done both in con- 
nection with the movement of shippers’ 
trailers on flatcars as well as on their box- 
car traffic is to establish rates with little or 
no regard to the classification principle dis- 
cussed above. They have sought to justify 
them on the grounds that even though they 
permit the transportation of very high-grade 
traffic at sharply reduced rates they are 
necessary to return traffic to the rails and 
to meet private carrier and unregulated com- 
petition, and should therefore be approved 
by the commission. The commission in many 
cases during the past several years has in 
turn approved such railroad piggyback re- 
ductions and has justified them on the 
ground that in the absence of such rates the 
traffic would be moved by private carriage’ 
In the case of the reduced boxcar rates, it 
has justified them on the ground that such 
rates are necessary to meet the piggyback 
rates.* Interestingly, in February of this 
year the commission permitted the New 
Haven Railroad to cut all-freight boxcar 
rates to a point considerably below the al- 
ready sharply reduced piggyback any-com- 
modity rates. The New Haven is now in 
receivership. It is not contended that the 
trouble of the New Haven stems solely from 
this particular practice but this approach 
can certainly lead only to disaster for all 
modes of transportation if carried to its 
ultimate extreme, as was pointed out by 
Captain Ingersoll. 


HILE on this point, it is interesting to 
note that during the past six and one- 
half years the portion of gross revenues 


8 Eastern Central Mtr. Car. Assn., Inc. uv Balti- 
more & O. R. Co. et al. decided June 16, 1961, 
———— MCC ————_. ’ 

4 All Commodities from New England to Chi- 
- and St. Louis, decided February 10, 1961, 313 





APPENDIX 


jor net after tax income to the railroads, 
motor carriers, and water carriers has 
dropped sharply, as the percentages shown 
below will demonstrate. 

The $64 question is whether these losses 
have been brought about by the loss of 
traffic to private carriage, unregulated car- 
riers, and illegal carriers, or whether the 
loss has been brought about by the destruc- 
tive nature of the rate reductions which have 
been largely instituted by the rail carriers 
in their effort to try to recapture the high 
percentage of the traffic of this country 
which they once enjoyed. In this regard the 
railroads seek to prove their allegations that 
they are being unfairly treated by constantly 
citing the ever diminishing percentage of the 
total traffic of this country which they are 


getting. 


T is true, and naturally so, that the rail- 
I roads could not have expected forever to 
hold the high percentage of the total traffic 
of the country which they once enjoyed. 
Pipelines, the motor vehicle, the airplane, 
have been the progressive new instrumen- 
talities in transportation during the past sev- 
eral decades and much of the old and most 
of the new traffic have for economic reasons, 
gravitated to them. Despite the inroads made 
on this total percentage of the railroads, it 
is interesting to note that they have actually 
increased their tonnage during these decades. 
Carriers move tons, not percentages. To the 
extent the railroads have sought to move 
forward progressively in the furnishing of 
better service they have been quite success- 
ful in maintaining or strengthening their 
position. A good example is the case of the 
trilevel automobile rail car. For many years 
the railroads moved all of the automobiles, 
then the motor carrier took over and moved 
nearly all of the automobiles. Now the rail- 
roads have moved strongly back into the 
picture with their own “better mousetrap.” 


e 


N the question of private carriage the 
O commission pointed out in its seventy- 
fourth annual report for the fiscal year end- 
ing June 30, 1960, that “the service-improve- 
ment efforts, coupled with the carriers’ com- 
petitive rate-making activities, were achiev- 
ing mainly a shifting of traffic, intermode 
and intramode, among the public carriers.” 
However, in the Eastern Central case 
(supra) its decision upholding very low 
piggyback rates was largely predicated upon 
the need for such rates to meet private car- 
rier competition. We believe the first ex- 
pression to be the more accurate one. 

A word about private carriage is in order. 
A public carrier, with its many obligations 
to transport indiscriminately for all shippers, 
and its requirement for a large plant, can- 
not compete with true private carriage. How- 
ever, true private carriage is economically 
feasible only in certain circumstances—and 
those circumstances are sufficiently rare that 
no crippling inroads on the business of the 
public carriers can result. The impact of the 
so-called gray area and exempt carriers is 
another thing, however. The regulated motor 
carriers join with the railroads in deploring 
this situation and in seeking means of cor- 
recting it—through better enforcement of 
existing laws and through legislation de- 
signed to reduce exemptions. We do not 
agree that it is a problem which can be 
solved by crippling rate slashes. 

It seems to us that the railroads have 
sought to attack this problem with an ax 
rather than a scalpel. As stated, we agree 
with them that a principal problem is the 
diversion of high-rated traffic from common 
carriage to private and gray area carriage 
but we cannot agree with them that the way 
to attack this problem is by the indiscrimi- 
nate reduction of rates on high-grade com- 
modities which can only lead to further 
weakening of our common carrier structure 
—which in turn will lead to an even further 
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growth of private and gray area carriage. 


( ie trend of commission decisions in 
recent years has been in the direction of 
approval of selective rail rate reductions on 
high-grade traffic. A legislative battle is now 
taking place to reverse that trend (S 1197, 
a bill to amend § 15a(3) of the Interstate 
Commerce Act). Its proponents feel that if 
the course of the railroad program, which is 
being condoned by the ICC, is not changed 
there will be continuing unsound conditions 
in the transportation industry, discrimina- 
tion in freight rates, and unfair and destruc- 
tive competitive practices. 

Finally, let me touch upon a major public 
policy issue which has been raised by the 
piggyback rates between major traffic centers 
such as New York and Chicago, and by the 
all-freight boxcar rates established by cer- 
tain railroads to compete with the piggyback 
rates between such points. 

I refer to the situation which has been 
created under which, for example, consign- 
ees of Chicago of goods moving from New 
York and other large cities on the eastern 
seaboard can enjoy rates on high-rated com- 
modities that are only 25 per cent as high 
as those paid by consignees of the same type 
shipment who are located in nearby cities in 
Wisconsin. This would appear to be terri- 
torial discrimination of a high order. 

Discrimination and favoritism were the 
principal evils sought to be removed by the 
original Interstate Commerce Act and the 
elimination of discrimination and favoritism 
remains a major objective of transportation 
policy and regulation. The ICC, while recog- 
nizing the danger of such a rate situation, 


has taken the position that it has no power 
to correct it.5 


IT seems to us that the commission js 
overlooking the major purpose of regula- 
tion in its preoccupation with the so-called 
plight of the railroads, a preoccupation which 
is leading it to condone rate practices and 
permit rate experimentation which are plac- 
ing three major modes of surface transpor- 
tation in jeopardy, and which can seriously 
affect the competitive positions of localities 
throughout the country. 


5 See concurring opinion of Commissioner How- 
ard Freas in I&S Docket 6993, Forwarder Volume 
Rates between Chicago and New York, 310 ICC 
199, 204: “. . . in my opinion, from a broader eco- 
nomic and social point of view, rates such as those 
here before us are subject to serious question. 
There is in this country a definite trend toward de- 
centralization of population and industry. It is 
likely that there are a multitude of factors which 
contribute to significant shifts in population and 
economic activity. However, it seems plain that the 
very nature of the freight forwarder service offered 
under the proposed rates would tend to encourage 
the further growth of larger and larger shipping 
centers. 

“On the other hand, smaller and scattered com- 
munities to which such service is not provided, 
or at least not at equal rates, would be adversely 
affected. They would find it more difficult than 
ever to attract to themselves new industries that 
would be able to compete with, or even survive 
against, the larger communities. 

“TI realize that these consequences affecting de- 
centralization as such, are matters over which we 
have no direct authority. They far transcend the 
problem of competition between carriers and in- 
volve broad questions of public policy which, if 
they need to be resolved, are matters for legislative 
action, 

“It is for us, however, to call attention to their 
existence.” 





Tue address by Dr. John R. Dunning, dean of the Columbia Uni- 
versity, School of Engineering, New York, on the subject of the 
future of gas, oil, coal, electricity, and atomic energy in meeting 
the energy requirements of our society, and the question of end 
use control by government, also given at the session of August 
8th, will be published in a forthcoming issue of PuBLic UTILITIES 
FORTNIGHTLY. 
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The Underlying Causes of Recent Mergers and Major 
Problems Encountered, Including: Employment Limi- 
tations and Other Conditions; Financing; and the Effects 

on Service 


By STUART T. SAUNDERS* 


AM delighted to be here today at this 
I meeting of the Public Utility Law Sec- 
tion of the American Bar Association. It has 
now been several years since I moved from 
the law department to the executive depart- 
ment of our organization, but I still remem- 
ber with much pleasure my experiences as 
a lawyer in the transportation field and my 
happy associations with many of the mem- 
bers of this section. I do not know of any 
area of the law that is more interesting or 
challenging than public utility law. 

The topic for discussion this morning is 
particularly timely in view of the gathering 
momentum of the trend toward transporta- 
tion mergers. With respect to the railroads, 
this represents the resumption of a move- 
ment that was halted over half a century 
ago by the Supreme Court’s decision in 
Northern Securities Co. v United States. 
In that case, as you know, the Supreme 
Court applied the Sherman Act to the rail- 
roads and held that the efforts of the Hill 
and Morgan interests to combine the Great 
Northern, the Northern Pacific, and CB&Q 
amounted to an illegal combination in re- 
straint of commerce. You may recall that 
Mr. Justice Holmes dissented in the North- 
ern Securities case, thereby incurring the 
wrath of “trust busting” Theodore Roose- 
velt, who had appointed him to the court 
little more than a year before that decision. 


OLLOWING the Northern Securities case, 

there were a number of Supreme Court 
decisions declaring proposed railroad unifi- 
cations to be violations of the Sherman Act, 
including United States v Union Pacific 
R.Co.,2 which prevented the Union Pacific 
from acquiring control of the Southern Pa- 
cific. All of these decisions were based on 
the monopoly position of the railroad indus- 


* President, Norfolk and Western Railway Com- 
pany, Roanoke, Virginia. 

1(1904) 193 US 197. 

2 (1912) 226 US 61. 


try and the importance of preserving compe- 
tition between existing railroads—consid- 
erations which rapidly declined in impor- 
tance as the twentieth century wore on and 
the railroads not only lost their monopoly 
position but also found themselves fighting 
for their economic lives against new and 
vigorous competitors. 

During the First World War, it became 
apparent that we had not yet achieved an 
efficient national railroad system. As a re- 
sult, Congress passed the Transportation Act 
of 1920, which for the first time imposed a 
requirement that railroad mergers be ap- 
proved by the Interstate Commerce Com- 
mission. The 1920 act also instructed the 
commission to formulate plans for combin- 
ing the nation’s railroads into a limited num- 
ber of regional systems. For well over a 
decade the commission, in obedience to the 
congressional mandate, struggled to devise 
workable plans for gigantic railroad mergers. 
But not a single railroad merger of any 
consequence was accomplished pursuant to 
these plans. 


N Schwabacher v United States,? the late 
Justice Jackson summed up the situation 
in these words: 


By 1940 it had become apparent that 
the ambitious nation-wide plan of consoli- 
dation was not bearing fruit. Various 
studies and investigations led to the con- 
clusion that it was a case where the best 
was an enemy of the good, and waiting 
for the perfect official plan was defeating 
or postponing less ambitious but more 
attainable voluntary improvements.* 


The result was the Transportation Act of 
1940, which relieved the commission of re- 
sponsibility for formulating a nation-wide 


3 (1948) 334 US 182, 76 PUR NS 206. 
*Jd. at 193. 
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plan of consolidations. Under the 1940 act, 
the commission was authorized to approve 
such carrier-initiated, voluntary plans of 
merger as were in the public interest, sub- 
ject to such terms and conditions and modi- 
fications as it found just and reasonable. 
Shortly after this amendment to the Inter- 
state Commerce Act, we became engaged 
in another World War, and this conflict and 
the Korean emergency following a brief 
interval of peace delayed until quite recent- 
ly any extensive use of the new congres- 
sional machinery for railroad mergers. 


N December of 1959, after receiving com- 

mission approval, the Virginian Railway 
was merged into the Norfolk and Western. 
This was the first merger of major, non- 
affiliated railroads not connected with re- 
organization proceedings since the Northern 
Securities decision in 1904, and it ushered in 
a new era of railroad mergers. Shortly 
after the N&W-Virginian merger, the com- 
mission approved merger applications of the 
Erie and the Lackawanna railroads. As you 
know, this merger has now been consum- 
mated, and numerous other unification pro- 
posals are now pending before the com- 
mission. 

Why, may we inquire, this resurgence of 
merger activity in the railroad industry ? The 
answer is that the railroads no longer have 
a monopoly on the transportation of persons 
and property. The private automobile and 
the commercial airliner have made enormous 
inroads in the railroads’ passenger traffic, 
and the motor carriers, both common and 
private, and the water carriers are trans- 
porting an ever-increasing proportion of the 
nation’s freight traffic. Since 1945 the rail- 
roads’ share of intercity passenger traffic 
has dropped from 72.9 per cent to 27.2 per 
cent, and their share of intercity freight 
traffic has declined from 67.3 per cent to 
43.8 per cent. During the same period, the 
railroads’ rate of return on investment has 
fallen from 3.7 per cent to 2.13 per cent, 
which is the lowest of any major industry 
and the lowest for the railroads since the 
depression years of the thirties. These figures 
show clearly that the railroads can no longer 
afford the luxury of inefficient and uneco- 
nomical operations—the burdensome legacy 
from the days when the railroads had a 
transportation monopoly. 
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NE of the most pressing needs in the 
O railroad industry is the elimination of 
duplicating and overlapping facilities, such 
as yards, stations, shops, and offices, and 
the better utilization of the most efficient 
existing lines of railroad. Mergers afford 
an excellent opportunity for accomplish- 
ing these objectives. For example, in the 
N&W-Virginian merger we combined rail- 
roads whose lines paralleled each other for 
several hundred miles from the West Vir- 
ginia and Virginia coal fields to the Port of 
Norfolk. By routing our trains over the 
best grades of each road, we have been 
able to make substantial improvements in 
both efficiency and speed, thereby reducing 
freight car turn-around time and securing 
better utilization of equipment, as well as 
lower costs. 

Evolution of the nation’s railroads into 
larger and more efficient operating units can 
give the shipping public better transporta- 
tion in terms of speed, expense, and de- 
pendability. Terminal and gateway costs, 
which account for a third of the money and 
two-thirds of the time involved in a long- 
haul freight car movement, would be greatly 
reduced. Delays for humping operations, in- 


terchange movement, reclassification, train 
make-up, and other costly procedures for 
keeping a shipment on its proper course 
would also be held to a minimum. 


HE railroads are inherently the most ef- 
ficient form of mass land transportation. 

Yet, through overregulation and punitive 
taxation, they have arbitrarily been made 
inefficient. Relief from these oppressive 
burdens can come only through enlightened 
legislative action, but mergers can help the 
railroads to provide better and more eco- 
nomical service for shippers, with a cor- 
responding strengthening of their competi- 
tive position. In addition, larger rail systems 
will result in wider responsibilities and 
greater opportunities for employees and pro- 
mote the development of management in 
depth. No company can be any stronger than 
its management, and good management is 
a prerequisite for success in any enterprise. 
All of these factors combine to make 
mergers essential if the railroads are to 
play a vital role in meeting the nation’s ex- 
panding transportation needs. That these 
considerations are not limited to railroads 











1s indicated by the fact that mergers have 
been going on for some time in the truck- 
ing industry and are getting under way in 
the field of air transportation. These merg- 
ers, as well as those in business generally, are 
simply a recognition that a large and com- 
plex economy cannot function effectively 
without strong and diversified operating 
units. 


ESPITE many similarities between rail- 
D road mergers and other kinds of merg- 
ers, there are a number of differences. In 
mergers of ordinary business corporations, 
the primary prerequisite, after reaching 
agreement on the terms of merger, is the 
approval of the stockholders. But in rail- 
road mergers stockholder approval is just 
the first step. It must then be shown that 
the proposed merger is consistent with the 
public interest, and this involves lengthy 
hearings before the Interstate Commerce 
Commission and the imposition of various 
conditions deemed to be in the public in- 
terest. 

One of the most important of these stems 
from the requirement of § 5(2)(f) of the 
Interstate Commerce Act that the commis- 
sion include in its order approving a rail- 
road unification terms and conditions pro- 
viding that during the period of four years 
from the effective date of such order the 
transaction will not result in employees of 
the railroads involved being in a worse po- 
sition with respect to their employment. 
Section 5(2)(f) goes on to provide that 
this protection shall not be required to con- 
tinue for a longer period than the length 
of service of the employee prior to the ef- 
fective date of the order. 


.. job protection provisions were add- 
ed to the Interstate Commerce Act by 
the Transportation Act of 1940, and are 
unique in American industry. No other 
group of employees has been singled out by 
Congress for such special and unprecedented 
protection in mergers.® Yet despite the ex- 
tremely liberal employee conditions imposed 





5In recent mergers of air carriers, the Civil 
Aeronautics Board has imposed conditions for the 
protection of employees, but this was done under 
its general power over mergers. The Federal Avia- 
tion Act of 1958 contains no specific requirement 
of employee protection. 
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by the commission in railroad mergers, the 
labor unions took the position in the Erie- 
Lackawanna merger that § 5(2)(£) requires 
a complete job freeze for the statutory peri- 
od and that discharge allowances designed 
to give employees the equivalent of four 
years’ salary at the old rate would not satis- 
fy the statute. The commission’s rejection 
of this contention was upheld by the Su- 
preme Court on May Ist of this year in 
Brotherhood of Maintenance of Way Em- 
ployees v United States.® 

The co-operation of labor is essential to 
the success of railroad mergers, and it is 
just as important for labor as it is for man- 
agement that mergers be successful. In the 
last thirty years, the number of railroad 
employees has dropped from more than 1.6 
million to less than 800,000—a decline of 
over 50 per cent. The only way to halt this 
trend and stabilize railroad employment is 
to revitalize the railroads and strengthen 
their competitive position. One of the best 
chances for accomplishing this objective, in 
my opinion, is through carefully planned 
mergers. 


NOTHER problem that merging railroads 
have faced is the opposition of other 
railroads. Entirely too many railroads seem 
to feel that they should be permitted to enter 
into mergers of their own choosing, but that 
other railroads should not be allowed the 
same privilege. This shortsighted attitude 
poses a real threat to the merger movement. 
Connecting lines, of course, are vitally 
concerned with the maintenance of routes 
and services over merging lines, and the 
commission, in merger cases, has adopted 
the practice of imposing conditions for the 
protection of connecting lines. These condi- 
tions were first imposed in the Detroit, 
Toledo & Ironton Railroad Company Con- 
trol’ case, and they insure the maintenance 
of all existing joint routes, interchange ar- 
rangements, and switching practices in ef- 
fect at the time of the merger. However, in 
the Erie-Lackawanna merger proceeding, 
several of the connecting railroads sought 
the imposition of conditions which would 
have denied the merging roads many of the 
advantages expected to result from the 


629 U.S.I. Week 4399 (U.S. May 1, 1961) 38 
PUR3d 398. 
7275 ICC 455 (1950). 
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merger. Wisely, the commission rejected 
these demands and imposed only the stand- 
ard DT&I conditions. 


of other railroads revolves around 
§ 5(2)(d) of the Interstate Commerce Act, 
which authorizes the commission, as a pre- 
requisite to its approval of a proposed merg- 
er, to require the inclusion of another rail- 
road or railroads in the territory involved, 
upon a finding that such inclusion is con- 
sistent with the public interest. Pursuant to 
this provision, the Erie-Lackawanna is 
seeking to be included in the proposed 
N&W-Nickel Plate-Wabash unification, and 
the New York Central is seeking, alterna- 
tively, to be included in the C&O-B&O pro- 
posal or the N&W-Nickel Plate-Wabash 
unification. 

These applications are being opposed by 
the railroads involved in both proceedings 
on the ground that the-financial condition 
of the railroads seeking inclusion is too 
precarious to permit inclusion now. This 
points up the difficulties inherent in attempts 
to force mergers that are simply not feasible 
at this time. As we have seen, the attempt, 
under the Transportation Act of 1920, to 
bring about involuntary mergers in accord- 
ance with arbitrary regional plans was a 
complete failure. In my opinion, this expe- 
rience indicates clearly that if we are to keep 
the merger movement going we must not 
jeopardize the possible with attempts at the 
impossible. 


erg railroad opposition to the mergers 


fron emphasis should be on practical and 
realistic mergers which can be nego- 
tiated at this time, and mergers which can- 
not be negotiated now should be deferred 
to a more propitious time. The merger of 
certain railroads is not presently possible, 
short of nationalization, which, of course, 
would have very serious implications for 
our free enterprise economy. It seems clear 
that a gradual, step-by-step approach offers 
the greatest hope for successful mergers, 
and these mergers in turn will make possi- 
ble other mergers. 

As you know, the antitrust division of the 
Department of Justice has adopted a policy 
of intervening in railroad merger proceed- 
ings. However, the antitrust aspects of rail- 
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road mergers have changed considerably 
since the Northern Securities case. At the 
present time, under § 5(11) of the Inter- 
state Commerce Act, carriers receiving com- 
mission authority to merge are relieved from 
the operation of the antitrust laws. And 
the Supreme Court has made it clear that 
in determining whether proposed mergers 
are in the public interest the commission is 
not bound by the general policies of the 
antitrust laws. 


N McLean Trucking Co. v United States,’ 
the court said: 


Whatever may be the case with respect 
either to other kinds of transactions by or 
among carriers or to consolidations of dif- 
ferent types of carriers, there can be 
little doubt that the commission is not 
to measure proposals for all-rail or all- 
motor consolidations by the standards of 
the antitrust laws. Congress authorized 
such consolidations because it recognized 
that in some circumstances they were ap- 
propriate for effectuation of the national 
transportation policy. . . . In doing so, it 
presumably took into account the fact 
that the business affected is subject to 
strict regulation and supervision . . . an 
effective safeguard against the evils at- 
tending monopoly, at which the Sherman 
Act is directed . . .° 


The McLean decision was reinforced re- 
cently by the Supreme Court’s opinion in 
Minneapolis & St. L. Ry. v United States,!° 
in which the court sustained the commis- 
sion’s approval of joint control of the TP&W 
by the Santa Fe and the Pennsylvania rail- 
roads against assertions that such control 
would offend the Sherman Act and the Clay- 
ton Act. 

In view of these decisions, it is ap- 
parent that the antitrust laws should not 
be the roadblock to railroad mergers today 
that they were in the early years of this 
century. 

Moreover, the same is true with respect 
to other limitations and prohibitions of 
federal and state law, since these are also 
overridden under § 5(11) by the commis- 


8 (1944) 321 US 67, 53 PUR NS 473. 
91d. at 84, 85. 
10 (1959) 361 US 173, 32 PUR3d 128. 
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sion’s approval of a merger between carriers. 
This is particularly important in the case 
of railroads serving a number of states with 
varying laws and requirements concerning 
railroad mergers. Such Supreme Court cases 
as Texas v United States!! and Seaboard 
Air Line R. Co. v Daniel'® have made it clear 
that the provisions of unification plans ap- 
proved by the commission take precedence 
over conflicting requirements of state law. 
In addition, Schwabacher v United States,}* 
referred to earlier, established the principle 
that state laws affording dissenting stock- 
holders rights of appraisal are inapplica- 
ble to mergers approved by the commission 
under § 5(2). 

The merger provisions of the Interstate 


11 (1934) 292 US 522. 
12 (1948) 333 US 118, 76 PUR NS 342. 
13 (1948) 334 US 182. 


Commerce Act are designed to facilitate 
the welding of our railroads into a strong, 
unified transportation system. The economic 
considerations outlined earlier make it im- 
perative that these provisions be utilized in 
the furtherance of the merger movement 
so that the railroads can meet the transpor- 
tation needs of our time. 


uSTICE Holmes once said that “the great 
thing in this world is not so much where 
we are, but in what direction we are mov- 
ing.” The merger movement in the railroad 
industry was slow getting under way, but 
we are at last moving, and I believe that we 
are moving in the right direction. Our re- 
sponsibility is to see to it that we continue 
in the right direction, and, if we do our 
work well, this decade can become a great 
era of achievement in transportation history. 





Mergers as a Means of Strengthening Common Carriers 
In the Face of Competition and Regulation—Airlines 
By H. TEMPLETON BROWN* 


A counsel for United Air Lines in pro- 
ceedings which resulted on June Ist 
in the merger of the then second and fifth 
largest domestic air carriers into what is 
now the world’s largest private carrier of 
passengers by air, it may be assumed that 
I have acquired some special knowledge of 
the subject assigned to me for discussion. 
Reluctantly, since modesty is not charac- 
teristic of an attorney, I must disclaim any 
such knowledge. And further, in the un- 
likely event that any air-line counsel should 
happen to examine the report of this morn- 
ing’s discussion, I wish to make it clear 
that the opinions which I express are mine 
and mine alone—just in case it should hap- 
pen that they do not coincide in every re- 
spect with some position which my client 
may take in a future Civil Aeronautics 
Board proceeding. 

It takes no expert, however, to pinpoint 
the basic underlying cause of those mergers 
which have taken place in the air-line in- 


*Partner, Mayer, Friedlich, Spiess, Tierney, 
Brown & Platt, Chicago, Illinois. 


dustry from the time of the passage in 
1938 of the Civil Aeronautics Act, an act 
which both placed in the hands of what is 
now known as the Civil Aeronautics Board 
the power, and at the same time imposed 
upon it the obligation, to approve those air- 
line mergers which satisfied the conditions 
which the act imposed. With no more than 
one or two exceptions the impetus for every 
merger has been provided by the financial 
inability of either or both of the carrier 
participants to successfully go its individual 
way. 


T° this respect, air-line mergers present a 
striking contrast to the industrial pat- 
tern, where the company acquired through 
merger has usually been acquired for the 
reason that it has been outstandingly suc- 
cessful or presents an unusual opportunity 
for profitable growth. In the ordinary in- 
dustrial merger the overall improvement 
anticipated from combination of the opera- 
tions of the merging parties is the considera- 
tion of primary importance. The extent of 
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the ability of each to continue profitable 
operations on an individual basis is a mat- 
ter of secondary concern. 

In the ordinary air-line merger the rela- 
tive importance of these two considerations 
is reversed, for the board tends to be less 
concerned with the overall benefits and 
economies which will result from a merger 
than with the ability of each carrier to 
survive if the proposed merger is not ap- 
proved. Thus, in the United-Capital case? 
the examiner found that the proposed merg- 
er would provide improved service in the 
markets formerly served by Capital, that it 
would reduce operating and general admin- 
istrative expense by approximately $5 mil- 
lion, with further economies expected in 
improved utilization of flight equipment and 
personnel, and that it would add strength to 
the financial integrity of the entire air-line 
industry. 

The board did adopt, with minor ex- 
ceptions, the findings and conclusions of 
the examiner, but in its statement of the 
grounds upon which its approval of the 
merger was based, the board placed em- 
phasis not so much upon the economies and 
improved service to the public which the 
merger would produce as upon the fact that 
“but for the merger Capital would face 
bankruptcy and liquidation.” 


Me giien to the industry’s finan- 
cial troubles, the direct cause of the 
relatively large number of mergers already 
effected, as well as those presently threat- 
ened, are a number of facts. Inadequate fare 
levels, the inherent inability of certain route 
systems to support profitable operations, and 
the difficulty of financing the purchase of 
competitive equipment in an industry marked 
by constant technological change have all 
played their part. More significant than any 
of the foregoing, however, is the excessive 
and uneconomic competition which has been 
created. 

The benefits which competition provides 
are many and admitted, but in an industry 
where competition means the duplication of 
high plant and equipment charges and the 
creation of excess capacity, those benefits 
can be purchased only at a price—in the 


1 United-Capital Merger Case, Docket 11699, 
decided April 3, 1961. 


SEPTEMBER 14, 1961 


air-line industry in many instances the price 
has been too high. 


aa New York-San Francisco nonstop 
market is an example. As a participant 
in the proceeding in which a third duplicat- 
ing service was granted, I admit to some 
prejudice on the general issue. The point I 
make here, however, is not one which was 
in dispute. It was conceded that in a mar- 
ket which was expected to provide for the 
year 1960 a net profit in excess of $1 
million for the two carriers then serving it, 
the addition of a third carrier could be 
expected to result in nothing much if any- 
thing better than a break-even operation for 
the three. The significance of this figure is 
indicated by the fact that total net profits 
of the entire domestic trunk-line industry in 
1960 approximated only some $4 million 
and the further fact that the New York- 
San Francisco nonstop market represents 
only a very small part of the total market 
in which new competitive service has been 
provided within the past five or six years. 

The New York-San Francisco nonstop 
market is not, of course, representative of 
all markets in which competitive service has 
been provided, and 1960 was, of course, a 
year of abnormally low earnings for the air- 
line industry. Granting all this, however, the 
effect of this new competitive service upon 
the ability of the industry to maintain 
profitable operations is apparent. 


ee for the excessive and un- 
economic competition which has been 
created must be shared by the carriers them- 
selves, by the cities served, by Congress, 
and last but not least by the Civil Aero- 
nautics Board. I borrow from remarks made 
by Alan S. Boyd, present chairman of the 
board, when I say that carriers who vigor- 
ously urge the application of sound eco- 
nomic principles when opposing new service 
competitive to theirs, tend to be more con- 
cerned with their own personal business in- 
terests than with these economic principles 
when they seek comparable services for 
themselves. 

Civic bodies, chambers of commerce, and 
the members of both houses of Congress 
have shown even less concern over the ef- 
fect that the creation of new competitive 
service has upon sound economic operations 
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and the overall efficiency of the national air 
transportation system. Rarely has a city 
failed to support new competitive service 
suggested for it, regardless of considera- 
tions of need or cost. And never in my ex- 
perience has a member of Congress op- 
posed the creation of service sought by his 
constituents, Neither the fact that the third 
carrier seeking entry into the New York- 
San Francisco nonstop market proposed to 
provide service only at the same hours and 
with the same type of equipment as that 
already provided, nor the adverse effect that 
such added service would have upon the 
profitability of operations in this market, 
served in any way to deter the city of San 
Francisco or its representatives in the two 
houses of Congress from conducting a vig- 
orous and successful campaign in support 
of that service. 


UMAN nature being what it is, the in- 
H ability of carriers and communities to 
completely suppress their personal interests, 
even where they are pursued at the expense 
of the traveling public or the national air 
transportation system as a whole, is at 
least understandable. The Civil Aeronautics 
Board, on the other hand, as a federal regu- 
latory agency, is obligated to serve only the 
public interest as a whole. Indeed it was 
formed primarily for the specific purpose of 
protecting this public interest from the ef- 
fects of the destructive competition which 
had virtually wrecked the industry in the 
early thirties. This, unfortunately, it has 
failed to do. Board policies have varied 
from board to board and from member to 
member, but, in general, and particularly in 
recent years, they have been such as to en- 
courage rather than to discourage excess 
capacity and uneconomic competition. 

So much for the causes of the industry’s 
financial ills and in turn the large number 
of air carrier mergers. What then are the 
main problems faced when a merger is 
either contemplated or consummated ? 


INCE no merger can be effected without 
the approval of the Civil Aeronautics 
Board, the securing of this approval pre- 
sents the first and frequently an insur- 
mountable obstacle. The most logical merger 
from the standpoint of carriers contemplat- 


ing such action is one which will enable 
them to effect important economies through 
combination of their operations. Maximum 
savings, however, are accomplished largely 
through the elimination of duplicating fa- 
cilities or services and this under ordinary 
circumstances means a lessening of com- 
petition. Those mergers which may be most 
desirable to a carrier, therefore, may be 
completely unacceptable to the board. 

Similarly, the cost of re-equipping or 
otherwise restoring the service of a carrier 
which is in financial difficulties is so great 
that only a very limited number of com- 
panies are strong enough to bear the burden 
if the merger is one of any consequence. 
For reasons which are perfectly under- 
standable, the board, on the other hand, 
would prefer to increase the size of the 
smaller rather than of the larger carriers. 

The net result is that the area within 
which mergers will satisfy the requirements 
of the board is a limited one. My remarks 
are not intended to suggest either criticism 
or support of the board’s merger policy but 
merely to indicate factually one of the ma- 
jor difficulties faced by carriers in securing 
approval for those mergers which, from a 
business viewpoint, may be the most sound 
and desirable. 


gree furthermore, of how they 
may affect a decision by the board, dol- 
lars and cents are an important considera- 
tion for any carrier contemplating a merger 
of any size. In connection with its recent 
acquisition of Capital, United estimated that 
it would cost $100 million to supply the 
routes formerly operated by Capital with 
such modern equipment as would enable 
United to provide adequate service and be 
competitive with other carriers serving Capi- 
tal markets. One hundred million dollars is 
slightly more than United’s total net profits 
from operations for the ten-year period 
1951-60. Add to that the payments made to 
Capital debenture holders and shareholders 
and to Vickers-Armstrong, Ltd., a Capital 
creditor to the tune of approximately $34 
million, and you gain some idea of the size 
of the financial burdens, present and pro- 
spective, involved in such a merger. Capital 
had an obviously limited choice in its search 
for a partner. 
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Time also creates a problem in so far as 
air-line mergers are concerned. Not only 
must the Civil Aeronautics Board make an 
investigation sufficient to justify the action 
which it takes, but in addition each opponent 
of the proposed merger (and opponents are 
always to be expected), is entitled to his day 
both before the board and in court. 


GAIN, referring to the United-Capital 
merger, the board processed the merger 
application with commendable speed. Never- 
theless, by the time that opposing carriers 
had presented their positions, had filed their 
exceptions to the examiner’s initial decision, 
had filed their petitions for reconsideration 
to the order of the board, and thereafter had 
filed petitions for review and for a stay of 
the board’s order in the circuit court of 
appeals for the District of Columbia, Wash- 
ington, D. C., the merger for which an appli- 
cation was filed with the board on August 
11, 1960, was not consummated until June 
1, 1961. Moreover, petitions for review are 
still pending before the circuit court of ap- 
peals and unlikely to be heard and decided 
much before the end of this year. 

With full knowledge of the procedural 
delays that its application could be expected 
to encounter, one of the first and most diffi- 
cult decisions United had to make was for 
just how long it could afford to commit 
itself. The mounting losses being sustained 
by Capital, losses which totaled in excess of 
$6 million in the first six months of 1960, 
created a risk against which even the setting 
of a deadline for board approval could pro- 
vide only limited protection. I apologize for 
continued reference to the United-Capital 
merger but it represents the latest and largest 
of the industry mergers as well as the one 
with which I am most conversant. And fur- 
ther it illustrates, I believe, all of the prob- 
lems with which merger-minded air carriers 
must be concerned. 

All board orders are conditioned upon 
the acceptance of certain labor protective 
provisions, and the financial burden which 
these provisions impose may in themselves 
be more than the surviving carrier is able to 
bear. This was true in the proposed Slick 
Airways, Inc.-The Flying Tiger Line, Inc., 
merger,? where those two carriers were 
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forced to drop a merger which the board 
had approved. Robert W. Prescott, president 
of Flying Tiger, stated in a subsequent pro- 
ceeding :* 


The difficulties which have risen to 
plague the companies and which have 
made it impossible to effect the proposed 
merger arise out of the labor protective 
provisions which are an integral part of 
the Civil Aeronautics Board’s order ap- 
proving the merger. 


Labor protective provisions are relatively 
standardized and vary but little from case to 
case. The so-called Braniff-Mid-Continent 
formula,* as modified in the later Delta- 
Chicago and Southern merger case,® bor- 
rows from the railroads “Washington 
Agreement of 1936.” Among other things it 
provides displacement allowances for em- 
ployees whose salaries or wages are reduced 
as a result of a merger and dismissal allow- 
ances for employees who are deprived of 
employment thereby. Employees who are re- 
quired to move their places of residence are 
reimbursed for all moving and traveling ex- 
penses incurred in connection therewith, as 
well as for losses suffered in the sale of a 
home. The extent of the burden imposed by 
these conditions varies greatly, of course, 
from case to case, depending very largely 
upon the extent to which there is an elimina- 
tion of duplicating facilities and services 
and a corresponding reduction in the total 
labor force. 


ee of the direct effect of labor 
protective provisions moreover, the in- 
tegration of the work forces of two carriers 
creates many a headache and much red ink 
for the survivor. Jurisdictional disputes arise 
where corresponding crafts or classes in the 
two companies are not represented by the 
same union, integration of seniority lists is 
difficult at best, and some expensive retrain- 


3 In the Matter of the Joint Application of Slick 
Airways, Inc., and The Flying Tiger Line, Inc. 
Under §416(b) for an exemption from the require- 
ments of §408 and §412 with respect to an agree- 
ment between petitioners. Docket No. 6873. 

4 Braniff-Mid-Continent Merger Case (1952) 15 
CAB 708. 

5 Delta-Chicago and Southern Merger Case 
(1952) 16 CAB 647. 
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ing of personnel is always inevitable. These 
are essentially problems peculiar to the air- 
line industry or in some cases to the air-line 
industry and other forms of transportation, 
and normal questions incident to any merger 
must also be considered. 

From the rather long list of problems 
which I have enumerated, it may seem that 
I take a dim view of mergers as a practical 
or effective means of strengthening an air 
carrier. This is not the impression that I in- 
tend to leave and there is no doubt in my 
mind but that well-conceived mergers can 
materially strengthen the position of the 
surviving carriers and, in fact, of the indus- 
try as a whole. 


A MERGER usually results in improved 
service. This may be in the form of 
better equipment, new one-carrier or one- 
plane service, etc. Improved service means 
more passengers, higher load factors, and 
over all a more profitable operation. 

A merger can be expected to provide 
significant operating economies, among other 
things, through the elimination of duplicating 
services and facilities, the spreading of over- 
head costs, and the improved utilization of 
equipment and personnel. 

The better earnings which a merger can 
be expected to provide serve in turn to im- 
prove a carrier’s credit standing, a matter 
in itself of primary concern in view of their 
general need for additional funds for the 
purchase of new equipment. 

The question is not whether mergers can 


and should be used as a means of strength- 
ening air carriers but merely the extent of 
the use which can be made. 


LAN S. Boyp, present chairman of the 
board, and his predecessor, Whitney 
Gillilland, now a member of the board, have 
both shown recognition of the problem. 
Boyd has said in public addresses made on 
May 16, 1960, and February 8, 1961: 


The polestar of government policy 
should be vigorous but sane competition. 
Mergers can be of some assistance. 


*x* * *K * 


It is entirely possible that a series of 
mergers or consolidations might be bene- 
ficial to the trunk-line industry and in the 
public interest. 


Mr. Gillilland said, in speaking to this 
section a year ago: 


The heart of the matter is that compe- 
tition between airlines which appears to be 
reasonable when medium capacity, medium 
speed piston aircraft are utilized may be 
unreasonable or uneconomic when high- 
capacity, high-speed jet aircraft are sub- 
stituted. 


Both are competent men and it is to be 
hoped that they and their associates will find 
the means of making a more effective use 
of mergers than has been possible in the 
past. 





Trucking Mergers—Toward Greater Public 
Responsibility and Utility 
By EUGENE T. LIIPFERT* 


I AM deeply appreciative of the privilege 
of appearing here today to discuss from 
the motor carriers’ viewpoint the very timely 
topic of mergers in the transportation indus- 
try. Having but recently returned to the 
relative ease of private practice after serving 
for three years as vice president-general 
counsel for Consolidated Freightways— 
which was for a time the “merginest” motor 


*Attorney and formerly vice president-general 
acces Freightways, Inc. Washing- 


carrier of them all—I feel that at least there 
has been something of an opportunity to 
observe at close hand—mergers in motion. 
I do not, however, on that account claim any 
expertise in the subject nor any peculiar in- 
sight to the causes or motivations of, or the 
problems attendant upon the very marked 
merger trend which has existed in the truck- 
ing industry. I cannot presume to speak for 
the trucking industry or for any motor car- 
rier. What I have to put before you are some 
very personal observations based on a num- 
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ber of years spent in representing motor 
carrier interests. 

While Consolidated Freightways is by no 
means typical of the industry, it does 
epitomize the trend of amalgamation in 
the industry which had its beginnings before 
World War II and has continued almost 
uninterruptedly since then. In the years from 
1955 to 1960 Consolidated Freightways 
alone acquired through exchanges of stock 
or outright cash purchase, 35 carriers whose 
revenues aggregated in excess of $50 mil- 
lion. I should point out that there was not a 
single statutory merger in the 35 acquisi- 
tions. All were either acquisitions of assets 
or stock, followed in some cases by liquida- 
tion, so to that extent the term “merger” is 
a misnomer. 

Consolidated’s carrier revenues grew from 
just over $40 million in 1955 to almost $119 
million in 1960, or almost 200 per cent in 
six years. At the same time it was intensify- 
ing its efforts to diversify in noncarrier ac- 
tivities such as truck ‘manufacturing and 
truck leasing, increasing those noncarrier 
revenues from about $6.5 million in 1955 to 
more than $33 million in 1960, in part 
through purchase of two manufacturing 
companies. 


| of other trucking concerns 
were also expanding through acquisi- 
tion in the same period. The Interstate Com- 
merce Commission reports that during the 
five fiscal years from 1956 to 1960, there 
were filed with it under § 5 of the Inter- 
state Commerce Act, 1,568 applications to 
acquire all or part of the operating authori- 
ties and properties, or stock control, of other 
motor carriers. In the fiscal year 1959-60 it 
approved 44 acquisitions among the 100 
largest motor carriers, involving revenues 
of more than $113 million. 

Consolidated Freightways, the largest 
motor carrier of freight, with total carrier 
revenues of a little more than $72 million, 
in 1958 made Fortune’s list of the 50 largest 
transportation companies for the first time. 
It was then forty-fifth largest. In 1959 when 
Associated Transport and Pacific Inter- 
mountain Express joined the 50 largest 
ranks as the forty-eighth and forty-ninth 
largest transportation companies, there were 
26 railroads, eight airlines, and two steam- 
ship companies larger than any of the three 
largest motor carriers of freight. And the 
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combined revenues of these three largest 
freight carriers were dwarfed by The Grey- 
hound Corporation, the largest motor car- 
rier, whose 1960 revenues were $286 million, 

These comparisons are a prelude to char- 
acterization of the motor freight industry 
as a still fragmented industry, composed of 
a great many very small business units— 
some 17,500, by recent count, engaged in 
interstate commerce and subject to ICC’s 
jurisdiction. Even the largest units have 
barely achieved ranking in size among the 
50 largest transportation companies. 


N a developmental frame of reference the 

trucking industry in the last fifteen years, 
or even today, might be placed about where 
the railroads were in the period between the 
passage of the Interstate Commerce Act in 
1887 and the decision of the Supreme Court 
in the Northern Securities case in 1904, a 
period which saw a flurry of activity in the 
railroad industry not only in the joining into 
single systems of duplicative lines but also 
a number of end-to-end consolidations which 
produced many of the large systems we 
know today. According to the Doyle Report, 
the 500-odd railroads we have today are the 
result of the merger or consolidation by 
various means of what were once 6,000 rail- 
roads. The Pennsylvania Railroad, for ex- 
ample, comprises what were originally some 
600 different companies. 

This fragmentation is perhaps characteris- 
tic of most industries in the earlier stage of 
their development. Under conditions of 
dynamic growth and relative ease of entry 
into the new business, a number of indi- 
vidual units are organized to meet growing 
demand. As demand slackens or is satiated 
and competition becomes more acute, any 
significant overcapacity manifests itself, and 
a “shaking out” stage ensues where the in- 
efficient or uneconomic units tend to disap- 
pear or be absorbed by stronger units. This 
second stage of industry growth is frequent- 
ly characterized by a merger or consolidation 
trend. This stage of growth or maturity the 
railroads could be said to have achieved by 
1904 when the Supreme Court proclaimed 
the Sherman Act applicable to rail mergers 
and brought to an end the railroads’ first 
case of “mergeritis.” The trucks may just 
have entered this stage in the last decade. 

In any event, it seems clear that sub- 
stantially different merger motivations exist 
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today among motor carriers than appear to 
motivate the railroads and airlines. Rail 
mergers recently consummated, and those 
now pending, seem to be predominantly of 
duplicating or competitive lines. Witness 
the Norfolk and Western which merged with 
the Virginian, the merger of the Erie and 
Lackawanna, or the proposed Chesapeake 
& Ohio merger with the Baltimore & Ohio, 
and the Great Northern with the Northern 
Pacific and the Burlington. Some, it is true, 
are primarily end-to-end, but a worsening 
financial situation, and the opportunity for 
savings through consolidation of duplicate 
facilities, seems to provide the prime induce- 
ment leading to rail mergers in an industry 
which may now have passed beyond its 
growth phase. 

The trucking merger picture, on the other 
hand, has been dominated by end-to-end 
consolidations. With the exception of the 
Associated Transport merger which brought 
together, in 1944, seven large eastern truck- 
ing companies, a number of whose routes 
and facilities were duplicative, and the post- 
war merger of Spector and Mid States be- 
tween New York and Chicago, major truck- 
ing mergers in recent years have involved 
almost exclusively end-to-end combinations 
or rounding out of service territory. 


WwW the difference? Why have end-to- 
end mergers predominated in the truck- 
ing field while merger of duplicative or com- 
petitive facilities is the order of the day with 
the rails. 

Several reasons suggest themselves. First, 
the trucking industry has, compared with 
railroads, and more so in comparison with 
gas, telephone, and electric utilities, a rela- 
tively low ratio of fixed plant to revenue. 
While the relatively small capital require- 
ment has facilitated entry into the field, it 
also considerably reduces the opportunity 
for savings through consolidation of physical 
facilities. Rolling equipment and _ even 
terminals are readily obtainable as traffic 
grows. And trucking managements have dis- 
covered what is to them a distressing tend- 
ency of shippers to divide traffic among the 
available motor carriers on a head-count 
basis. No shipper is, as is often the case 
with the railroad, a captive of any truck line. 
So when a truck line acquires its competi- 
tion, it frequently finds that instead of get- 
ting the sum of the traffic that the two lines 


got before, it gets something less—perhaps 
only one share plus. 


4 J ‘aus unless new authority is acquired 
in a truck line merger, permitting the 
acquiring carrier to tap new sources of 
traffic not previously available to it or to ex- 
tend its service coverage for shippers already 
served, there is little economic inducement 
to acquire a competing line when the desired 
result can be more economically attained by 
augmentation of the carrier’s own equip- 
ment, facilities, solicitation, and service. 

One end-to-end combination of motor 
carriers tends to beget others. Freight 
formerly interchanged between two carriers 
can then be moved through under single 
carrier responsibility which has considerable 
sales appeal as well as practical operating 
and service advantages. Competing carriers 
faced with such single line competition have 
frequently felt hemmed in as other carriers 
reach out through acquisitions beyond their 
lines, and these carriers have in many cases 
defensively sought acquisitions of their own 
to restore the pre-existing parity. When As- 
sociated Transport was put together in the 
forties it was the first such carrier to pro- 
vide single carrier service between the 
Southeast and New England. A number of 
similar combinations have followed since 
that time so that today there are ten or more 
motor carriers rendering direct service be- 
tween those areas. 

Mergers like marriages ordinarily pre- 
suppose willing partners. There must be 
some who desire to merge and some who 
are willing to be merged. Let us turn for a 
moment to the motivations of those who sell 
or otherwise permit themselves to be ab- 
sorbed. 

We have seen that the trucking industry 
is still fragmented. Substantial interstate op- 
erations became a possibility with the de- 
velopment of our highway system only as 
late as the 1920’s. It reached a stage of de- 
velopment warranting federal regulation 
only by 1935. Many of the 17,500 units are 
still closely held corporations or family- 
owned business units. Their founders and 
present-day owners and managers are in 
many cases one and the same—men who 
have amassed a modest competence or in 
some cases—sizable fortunes. Being often 
rugged individualists, they have not always 
prepared for their passing from the scene 
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by developing strong second and third line 
management. And the ogre of death duties 
becomes more terrible as this first generation 
of owners reaches its sixties and seventies. 


N recent years many have begun to ask 

themselves what will happen when they 
are no longer around. Who will operate 
their business with the same energy, enter- 
prise, understanding, and devotion? How 
will the cash be raised to meet death duties 
without wasteful forced liquidation or sur- 
render of precious control? Is it prudent to 
retain all of one’s competence in a single 
business, risky at best, or would a more 
diversified and readily marketable portfolio 
be sounder? How can growing capital re- 
quirements of expanding business be met 
now that retained earnings no longer provide 
an adequate source of new capital ? 

As these questions are pondered, the truck 
owner becomes understandably receptive to 
the blandishments of a publicly held com- 
pany intent on expansion through acquisi- 
tion, able to offer a readily marketable stock 
for the owner’s company on a tax-free basis 
to the owner, or with ready access to capital 
markets for the cash to acquire and expand 
his company, if that be the more desirable 
from the owner’s standpoint. 

The great impetus to the merger move- 
ment in the trucking industry has come from 
the 30-odd publicly held trucking companies, 
and it is significant that the one of first 
freight carriers to have their stock publicly 
held was Associated Transport which was 
then the largest truck carrier and the result 
of the largest trucking amalgamation at the 
date of its creation in 1944. Also The Grey- 
hound Corporation, whose stock was the first 
motor carrier security to achieve a wide pub- 
lic market, formed the first nation-wide 
motor carrier organization through a series 
of acquisitions in the 1930’s and 1940's. 

Consolidated Freightways marketed its 
first equity issue publicly in 1951, Roadway 
Express and Ryder System in the mid- 
fifties. A number of other trucking com- 
panies have marketed public issues during 
the same period and subsequently. It is 
these publicly held companies that have led 
the merger parade in the trucking industry. 


HAT are the objectives and motiva- 
tions of these expanding carriers? 
Foremost is the natural tendency of busi- 
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ness organizations to seek growth for 
growth’s sake on a “grow or stagnate” 
theory. It is a premise which has a great 
deal of appeal and likely some merit. More 
tangible possibilities in the development of 
a larger transportation system often sug- 
gested in justification of motor carrier merg- 
ers and consolidation could be enumerated 
at length: 


1. Better utilization of equipment and 
increased load factors. 

2. Consolidation of maintenance, pick- 
up and delivery, and terminal operations 
and facilities. 

3. Ability to sustain an adequate spe- 
cialized staff for research, finance, law, 
safety, and the like. 

4. Improved credit and ability to ob- 
tain capital funds for facility replacement 
and expansion at lower financing cost. 

5. Improved service and reduced ex- 
pense through elimination of interchange, 
faster transit times in through service, 
facilitation of tracing and claims service. 

6. Stability of earnings by elimination 
of cyclical swings in revenue and net in- 
come through geographic and traffic di- 
versification, lessening the impact of local 
adverse weather or economic conditions. 

7. Lower prices for material and sup- 
plies through augmented purchasing pow- 
er and centralized control. 

8. Savings in overhead costs such as 
administrative and general expenses, com- 
munication costs, and the like. 

9. Simplified relations with regulatory, 
governmental, and administrative authori- 
ties. 


fm what extent all of these objectives 
and potentialities are realized is open 
to argument. Some have argued that true 
economies of scale are not achievable in the 
motor carrier industry and point to in- 
stances where small carriers are able to 
achieve substantially better operating ratios 
than their larger competitors. Such com- 
parisons try to prove too much. Operating 
ratios measure only an end result—not the 
efficiency or serviceability of transportation 
service rendered. After all, this should be 
the measure of true success for a common 
carrier. A relatively high operating ratio 
may reflect conscientious discharge of a 
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public obligation; a low one—“cream skim- 
ming,” or traffic selectivity, and disregard 
of a public obligation. Such a myriad of 
variable factors are involved that glib gen- 
eralization about operating ratios is apt to 
be most misleading. 

Perhaps the larger carriers have yet to 
prove that they can do a better transporta- 
tion job—render a better service at less cost 
—than can the smaller carriers. Certainly 
many examples can be cited where small 
carriers with intensive, personalized man- 
agement and control, close to the shippers 
they serve, are doing better jobs than the 
larger carriers with whom they compete. 
Nor can the large carrier in every respect 
do a better job than a smaller one——the large 
carrier can only hope to do a better and 
more economic job on balance. There is no 
inherent reason why the economic and serv- 
ice potential of larger trucking organizations 
cannot be realized. Admittedly there is much 
work to be done in perfecting organization 
and methods to achieve the maximum poten- 
tial of economy of scale. 


UITE apart from the questions of econ- 

omy and service which are, of course, 
considerations of great public moment, there 
is also the question of whether any regula- 
tory effort can be completely, or even mod- 
erately, effective, when there are so many 
sparrows which must be watched over— 
17,500 in all. Elimination of discrimination 
in rates and service which Mr. Justice White 
described as the basic public objective in 
bringing transportation under regulation, 
can scarcely be achieved where there are so 
many very small carriers who are dependent 
for their very existence upon one or at 
most, a few shippers. In a dependent posi- 
tion and unable to resist the economic pres- 
sure of their customers, these smaller 
truckers have in many instances priced their 
transportation services in disregard of the 
broader public interest in a reasonably re- 
lated and nondiscriminatory rate structure. 
In some cases their lack of adequate finan- 
cial resources has prevented adequate main- 
tenance of equipment, driver supervision, 
and safety programs. The task of the Inter- 
state Commerce Commission in enforcing 
the act and its own regulations is necessarily 
more difficult because of this necessity to 
deal with so many individual carrier units. 
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There are many reasons of this sort which 
compel the conclusion that the public inter- 
est would be better served, if the commission 
would give greater attention in considering 
applications for merger to the public benefits 
which would flow from consolidating many 
of these small units into larger and more 
responsible companies, and less attention to 
the possible strengthening of competitive 
ability vis-a-vis other carriers which, fearing 
loss of traffic, oppose such consolidations. 


S° long as we have a number of motor 
carriers, sometimes reaching into the 
hundreds, competing with each other be- 
tween virtually every traffic generating point 
in the country, there is little reason to fear 
monopoly or even incipient monopoly. Vig- 
orous service competition is healthy and 
should be encouraged, and to the extent that 
mergers enable the combined carriers to 
compete more vigorously than before, the 
shipper and the public will be advantaged. 

Presently the commission is bogged down 
in considering many merger or acquisition 
applications which in size and possible ef- 
fect on competition are so inconsequential, 
that the elaborate hearings and procedures 
employed to consider them are wasteful in 
the extreme. This glut of cases of trivial 
importance are impeding and delaying con- 
sideration of matters of much greater public 
impact. It required almost four years to 
obtain a final decision from the commission 
in six important acquisition cases filed in 
1956 by Consolidated Freightways. While 
such delay is by no means typical, its dev- 
astating effect both on the acquiring and 
acquired companies and the morale of their 
employees is simply incalculable. 

The commission has been working man- 
fully in recent months to speed up its pro- 
cedures and important progress has been 
made; much remains to be done. Legisla- 
tion may be necessary to free the commission 
of the elaborate responsibility for consider- 
ing proposed mergers of limited scope and 
importance. Today, every acquisition of one 
carrier by another involving twenty trucks 
or more requires the commission’s prior 
consideration and approval, with hearing if 
there is opposition. If, as I believe, the 
public interest would be served by a truck- 
ing industry composed of a great deal fewer, 
larger, and more responsible companies, our 
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transportation legislation should encourage 
and expedite the accomplishment of this 
needed amalgamation. I would go so far 
as to suggest that the law should make it 
possible for one motor carrier to acquire 
another, much as one unregulated company 
acquires another today, subject to the power 
of the commission to step in as the Depart- 
ment of Justice does in the case of indus- 
trial companies, to investigate and block 
mergers which are shown to be inimical to 
the antitrust or national transportation poli- 
cies. Not only would the commission be 
freed of the assortment of trivia it contends 
with today and its time and man power 
freed for more significant work, but the 
carriers and ultimately the public would 
benefit through the elimination of the often 
paralyzing effects of procedural delays in 
merger cases upon the carrier operations 
involved. 


iegiee’ there is the question of the labor 
problem in motor carrier mergers. It 
really has not been an important obstacle 
to the merger trend. This problem which 
has loomed so large in the rail mergers has 
not been a real factor with the trucks. The 
primary reason probably again goes back 
to the fact that the trucks are still on the 
upside of their growth cycle. In a period 
of ever- expanding job opportunities within 
the industry, labor has little to fear from 
trucking mergers. Moreover, motor carriers 
are not subject to the provisions of § 
5(2)(f) of the Interstate Commerce Act 
imposing specific protective requirements 
for employees involved in rail mergers. 
Whatever the reason, the fact is that, with 
the exception of some few bus cases where 


other unions than the teamsters were in- 
volved, there has been no labor obstruction- 
ism to the accomplishment of motor carrier 
mergers. 

Emergence of competitive forms of trans- 
portation appears at last to have brought 
a turn downward in the growth cycle “of 
the railroads, at least viewed nationally and 
from the standpoint of tonnage handled. 
This does not mean that the rails are any 
less vital today to our national economy. 
Only, that they must seek through merger, 
or any other means available, the maximum 
of economy and serv iceability. We can all 
share in this search for a better transporta- 
tion tomorrow, through greater co-operation 
and co-ordination of our various services. 
Together we can do a better job than either 
of us can do alone. 


fl peers our transportation facilities 
must keep pace with a growing national 
economy. Intermodal strife and a competi- 
tive struggle to extinction will not accomplish 
that goal, however much the combatants 
can strengthen themselves for the struggle 
through mergers or other means. The na- 
tion’s interest in a prosperous, effective, and 
efficient transportation system will best be 
served if that system is truly co-ordinated 
in a manner which will exploit to the ut- 
most the inherent economic and _ service 
advantages of each mode. Co-ordination 
and co-operation must replace the present 
destructive struggle between the modes to 
advance or maintain position in disregard 
of the grave damage to the nation which 
flows from these competitive excesses. 

Mergers alone will not solve our trans- 
portation problem. 
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Northern Natural Gas 
Constructing 82.5 Miles 
20-inch Pipeline 
RTHERN Natural Gas Com- 
- Omahi, Nebraska, has begun 
truction of an 82.5 mile, 20-inch 
line from Menominee, Illinois to 
sville, \Visconsin to furnish 75 
ion cubic feet of natural gas daily 
he Michigan-Wisconsin Pipeline 
y. R. H. Fulton & Co., of 
;, Texas, is the contractor for 
new line and completion is ex 
ed by late fall. 
uthorization for the new pipe 
was granted on June 28th by the 
feral Power Commission. The 
ject includes gas measuring facil- 
at Janesville. 
0 increase its flow of natural gas 
the new Menominee-Janesville 
line and other new customers, 
thern is adding 180 miles of 26- 
and 30-inch loops to its main 
line and is adding 18,200 horse- 
er to its compressor capacity. 
Waterloo, Iowa, Northern's 
pressor station capacity is being 
bled with the installation of two 
tional 2,000 horsepower com- 


istruction Company of 
(ity, Oklahoma, is install 
ipressors at Waterloo. 
en, plant superintendent 
is Northern’s chief in- 
g the construction. 
the pipeline loop proj- 
to increase the flow of 
ran Wisconsin Pipeline 
| other Northern cus- 
stern Towa and Illinois, 
iles of 26-inch line east 
Ogden, iowa, and 63.6 miles of 
inch line vast of Waterloo, Towa. 
H. Fun & Co. of Lubbock, 
‘as, the contractor, started work 
the loop | ne at Ogden late in July. 
Another :ajor pipeline extension, 


Waterlo 
ctor dur 
iggest « 
_ desig 
Sto Mi 
npany 

ers in | 
l be 60 


recently completed by Northern, is 
a 65.5 mile line from Duluth, Minne- 
sota, to the North Shore Communi- 
ties of Two Harbors and Silver Bay. 
At Silver Bay, Northern will furnish 
12 million cubic feet of natural gas 
daily to the Reserve Mining Com- 
pany’s taconite processing plant. Con- 
tractor for the North Shore pipeline 
was Curran & Co. of Great Falls, 
Montana. 

Northern’s 1961 construction pro- 
gram is also adding 1,120 miles of 
new branch lines to bring natural 
gas to some 165 new towns in the 
Northern Plains. 

The 1961 construction program will 
increase the company’s pipeline ca- 
pacity by about 170 million cubic feet 
of natural gas daily. 

When the $100,000,000 pipeline 
and compressor station building pro- 
gram for 1961 is completed, Northern 
will be able to meet a peak day demand 
of approximately 1.7 billion cubic 
feet of natural gas. 


Central Louisiana Electric Wins 
Second Award for Annual Report 


CENTRAL Louisiana Electric Com- 
pany’s 1960 annual report has re- 
ceived a second national award for 
excellence. “Financial World” mag- 
azine has presented CLECO a Merit 
Award for “distinguished achieve- 
ment in annual reporting.” 

The magazine’s award to CLECO 
for its 1960 annual report is “on the 
basis of content, design and typog- 
raphy from among 5,000 entries in 
the twenty-first annual report survey 
conducted during 1961.” 

A similar award was presented to 
CLECO recently by Reddy Kilo- 
watt, Inc. 

The utility’s annual report was 
edited by T. M. Hauer, CLECO vice 
president. Artist for the publication 
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was Lloyd Hawthorne of Pineville, 


La. 

Richard J. Anderson, editor of 
“Financial World” magazine, stated 
that CLECO’s 1960 annual report is 
also to be considered “by the Inde- 
pendent Board of Judges for one of 
the coveted Oscar-of-Industry tro- 
phies offered annually. 


Western Precipitation Division 
Of Joy Manufacturing Company 
Appoints Norman Block 


NORMAN BLOCK has been ap- 
pointed director of engineering and 
research for Western Precipitation 
Division of Joy Manufacturing Com- 
pany, Los Angeles, according to Rob- 
ert IF. Stewart, vice president and 
general manager of the division. 

Mr. Block was associated with the 
l‘oster Wheeler Corporation in New 
York for thirteen years, where he 
was director of materials research, 
and most recently director of qual- 
ity control. 

In his new capacity, Block will di- 
rect all operations of the engineer- 
ing and research departments of the 
division. Western Precipitation is a 
leading manufacturer of industrial 
air pollution control equipment, and 
process equipment for the chemical 
industry. 

Joy Manufacturing Company is 
headquartered in Pittsburgh, Penn- 
sylvania. 


(Continued on page 16) 








TRANSIT DIRECTOR 


The newly created Metropolitan Transit Au- 
thority in Baltimore requires an Executive 
Director of imagination and abillty in this field. 
Salary $15,000 or more. Applicants please apply 
only in writing te Chairman, Metropolitan 
Transit Authority, 13th Floor, 300 St. Paul Place. 
Baltimore 2, Maryland. 
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SERVICES INC. 


INSURANCE 
HAZARDS 


PROPERLY 
EVALUATED? 


It’s hard to pinpoint hazards when you are close to 
a situation. Often, an independent consultant can 
help you and your broker add depth and objectivity 
to insurance planning. 

Commonwealth insurance consultants offer you 
skilled, impartial help with insurance programs and 
planning. Their counsel is always objective. They 
can advise as to existing programs or help develop 
and place insurance requiring special coverage.* 
This work covers all forms of insurance, including 
employee benefit and pension plans. 

Why not talk with Commonwealth when you have 
questions on your company’s insurance? 


*Commonwealth works only for its clients. It neither represents any 
insurance company or other agency nor accepts from them com- 
issi or other comp tions. 





A International danger symbol by the 
United Nations Conference on road and motor transport. 


Commonwealth 


ASSOCIATES INC. 


Management Consultants Professional Engineers 


'b Baa New York,N. Y. Jackson, Michigan C . 


a eS 
S Houston, Texas Washington,D. C.i) Ee 
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Natural Gas Pipeline to Increase fp bret! 
Capacity by 63 Million Cubic Fees 


NATURAL Gas Pipeline Company o; 
received authority from the Federal Pow, 
to construct and operate facilities which 
its daily delivery capacity by an additi: 
cubic feet. 

Earlier this year the Commission ap royed qfgcost ” 
million-foot project for the pipeline cor sany . ieerelial 
sidiary of The Peoples Gas Light and Cie Comsied. 

The Commission granted temporary . uthority{qe°" pee 
the 63-million-foot expansion subject to - rtain ods inc. 
tions with regard to gas supplies. Geors. P. ¢,gp. Dept: 
president of Natural Gas Pipeline, said ‘he commettial ! 
has accepted the conditions. ppnsylvar 

Mr. Garver said, “These two project 
the delivery capacity of the pipeline sysi. n by Hone} 
cent to 1 billion 660 million feet per div. Ti 
project, on which work was started imi Co: 
acceptance of the certificate, includes 257 ‘OMP 
line and two compressor engines, totalit oe 
power. -— 

I's Elec 


jon that 
per cel 


“Construction began in July on the 13 
project. The latter includes 91 miles of p 
supercharging of 73 main line compr« 
Cost of the two projects is estimated at $52.5 - probl 

Gas supplies from the two projects will ¢ neywell 
Iowa, Missouri and Wisconsin. 


Philco Sort Operation Brochure Available 


PHILCO Corporation’s Computer _ !)ivision 
nounces the availability of a four-colored brochurg 
Sort Operations. 

systen 

The folder emphasizes the speed and capacityitén } 
the Philco 2000 systems. For example, a payroll fhements 
of 50,000 employees, each employee having an ike into 
size of 128 characters, can be sorted according fhe lang 
specified key in only 74 minutes with the Philco 2 

For copies of this brochure, and any other infor 
tion on Philco Electronic Data Processing Syst@j instru 
write or call the Marketing Department, N |’, Compgpler ai 
Division, Philco Corporation, 3900 Welsh road, Wille lan; 
Grove, Pennsylvania, OLdfield 9-7700. iputer | 

ructio1 


G-E Appointment entific 


S00 1 

JUSTIN NEUHOFF recently was appointed mat 
er-engineering for General Electric’s High Volt 
Switchgear Department, Philadelphia, Donald L. Hy 
man, the department’s general manager at 

3efore taking over his present duties ‘\' 
was Manager-Power Plant Design at G. | 
Nuclear Propulsion Department. 


New Series 7000 Digital Data Rec«ding 
And Alarm Scanning System Broc sure 
Available From MSI Hone 


comps 
MONITOR Systems, Inc., has issued a »mpreh aan 
sive 8-page, 4-color brochure which descril» s Mon'fthes, 
Systems’ Series 7000 line of modular D sital Die add 
Systems for alarm scanning and digital r ording He Cor 
virtually any type or combination of anai g vali 













tinued) 
ase , prochu:. discusses system de- 
F .pplications, and illus- 
eet riety of standard field- 
\merj : blocks and subassem- 
C . . ° 
C at MSI which permit 
will j ‘ems to meet virtually 
Vill ine ae go 
il 63 p nt. Typical Series 7/000 
for either low-speed, 
oved a toring or high-speed, 
<: monitoring are illus- 
e€ Com : . ‘ 
thor; py, write Monitor Sys- 
a. subsidiary of Epsco, 
rtain ¢ 2 


}, Fort Washington In- 
k, Fort Washington, 


nsylvan 


[ NH Honeyell Compiler Cuts 

ific EDP Programming 
liately | Cost by 90 Per Cent 
les of COMPI\.ING system has been 
800 h hy Minneapolis - Honey- 


npleted = by 
's Electronic Data Processing di- 
on that is said to eliminate up to 
per cent of the manual effort in 
OF eng#oramming scientific and engineer- 
12,500, - problenis for solution on the 
» to Peofineywell 800 electronic computer. 
is, Indifffhe new system, known as_ the 
neywell Algebraic Compiler, is be- 
delivered to Honeywell 800 users, 
ording to Walter W. Finke, pres- 
nt of the EDP division. 


iilable 


VisiOl Hrhe Honeywell Algebraic Compil- 
rochurd. explained PP ps Cae 
ie explained, is an automatic cod 
_ BPsvstem that accepts instructions 
apacitV@itten in ordinary mathematical 
payroll ements and automatically expands 
IS ke into the far more detailed ma- 
rding ihe language needed by the com- 
hileo fer to solve scientific problems. 
r infor The compiler language in which 
x Syst@ instructions are written is far 
Compipler anc) more concise than ma- 
id, Wile langisige,” Finke said. ‘The 


iputer it 
ructions 


lf translates the compiler 
nto machine instructions. 
grams for the Honey 
now be prepared with 
ith the cost and effort 
earlier systems.” 
‘ywell Algebraic Com- 
best scientific compiler 
y and is likely to re 


rthermore, we will con- 
improvement program 
rease its efficiency.” 

ure programs prepared by 


Honey 11 Algebraic Compiler 
) compat’ + with virtually all For- 
mprenh progr written for other ma- 
CS, 
ital Die add. 
a Be added sat the Honeywell Alge- 


ording He. ’ : 
— ie Comp, r+ has been designed to 
g Ve 


a long time to come,’ 


INDUSTRIAL PROGRESS—( Continued) 


operate with a “minimum Honeywell 
800 system—a system with 4,096 
words of memory and four tape 
drives. It is a very large compiler 
written for a small hardware con- 
figuration.” 

He said the compiler also mini- 
mizes the use of computer time since 
it compiles rapidly and produces fast- 
running object, or operating pre 


grams. 


VEPCO Reports $49 Million 
Expenditure This Year 

THE Virginia Electric and Power 
Company has spent over $49 million 
on new construction this year. Large 
portions of this amount have gone 
toward a new steam generating unit 
at the Portsmouth and Possum Point 
stations, and a hydroelectric station 
on the Roanoke river, about eight 
miles upstream from Roanoke Rapids, 
Fae oe 

Construction is under way on the 
experimental atomic plant at Parr, 
S. C., being built by Vepco and three 
neighboring utilities. Also, Vepco has 
in the planning stages a fifth generat- 
ing unit at its Chesterfield power sta- 
tion, and a mine-mouth generating 
station near Petersburg, W. Va., 
which will ultimately have a capacity 
of about 1,000,000 kilowatts. 


International General Electric 


To Build Plant in India 


A $23-MILLION contract to build 
the first large central power station 
in the newly formed state of Gujarat 
in India has been awarded to the In- 
ternational General Electric Company 
(IGE), a division of General Elec- 
tric. 

Under a contract between the India 
Supply Mission of the Government 
of India and IGE, IGE will supply 
to the Gujarat Electricity Board four 
63,500-kw turbine generator units for 
a thermal station at Dhuvaran at the 
head of the Gulf of Cambay north of 
Bombay. IGE also will supply asso- 
ciated mechanical and electrical equip- 
ment plus design engineering services. 
Supervisory engineering and equip- 
ment in stallation services will be un- 
dertaken by IGE (India) Private, 
Ltd., under a separate contract with 
the Gujarat Electricity Board. 

The Dhuvaran station initially will 
use coal to fire its boilers. Provisions 
are contemplated for future conver- 
sion to oil. 

Long range considerations for 


(Continued on page 18) 





NOW - IT IS 
POSSIBLE TO 
STOP HOLLOW 
HEART DECAY 
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THE OSMOSE METHOD 
IS SURE, LONG-LASTING 





Just a few years ago, decay in the 
interior of a pole at the ground- 
line area was considered a pretty 
hopeless case. Today, Osmose is 
saving many thousands of these 
afflicted poles with its exclusive 
Hollow Heart Treatment. 


After boring, a specially designed 
Shell Thickness Indicator is used 
to evaluate the remaining wood 
strength in relation to the load. 
If the pole can be saved, the 
OSMOSE Hollow Heart treat- 
ment is applied. This consists of 
literally flooding cavities with a 
highly concentrated solution of 
toxic OSMOSALTS suspended in 
water. Decay is stopped in its 
tracks. Your poles remain sound 
for years and years more of safe, 
money-saving service. 


Discover the full story of the 
OSMOSE program for ground- 
line inspection and treatment. 
Write Osmose Wood Preserving 
Co. of America, Inc., 978, Ellicott 
Street, Buffalo 9, N. Y. 


MOSE 
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North Gujarat include possible nu- 
clear and hydroelectric power stations. 


Moloney Names Schiek Manager 
Of Sales—Switchgear Division 
MOLONEY ELECTRIC announces 
the appointment of William TH. 
Schiek as manager of sales for the 

Switchgear Division. 

Mr. Schiek has been 
with the metal-clad switchgear field 
since 1936 and is widely known in 
the electric industry. 


associated 


Raytheon Appointment 
JAMES D. BOWEN has been named 
sales manager for Raytheon Com- 
pany’s Sorensen product lines, it was 
announced recently by George B. 
Estes, manager Industrial Operations. 

Prior to joining Raytheon, Mr. 
Bowen was eastern sales manager for 
Sola Electric Company and a sales 
engineer for Sorenson & Company, 
Inc., before that firm was acquired 
by Raytheon Company in 1959. 

In his new post, Mr. Bowen will 
direct sales of Raytheon’s Sorensen 
line of power supplies, voltage regu- 
lators, inverters and converters, fre- 
quency changers, cable testers, meters 
and accessories. 


Change Name to Progress 
Webster Corporation 
STUART CAINE, president of the 
Progress Webster Electronics Corpo- 
ration, stated recently that one of its 
divisions, Webster Productomatic 
Corporation, changed its name to 

Progress Webster Corporation. 

Progress Webster Corporation is 
headquartered in Rochester, New 
York and manufactures residential 
electronic devices such as home in- 
tercom systems, fire detection systems, 
burglary alarms, ete. 


Parsons Announces New 
Trenchliner 

A COMPLETELY new ladder type 
Trenchliner (Model 255) for cutting 
an 18- to 48-in. trench up to 15 feet 
deep has been introduced by the Par- 
sons Company, Newton, Iowa, a divi- 
sion of Koehring Company. Accord- 
ing to the announcement, the new 
machine is the largest capacity 
trencher for its size on the market. 

Despite its big digging capacity, 
the 255 features a low silhouette with 
only 9-ft. 2-in. height and 7-ft. 10-in. 
width outside crawlers. The result is 
low center of gravity for stability, 
better close-quarter trenching capa- 
bilities, and truck transportability 


18 


without disassembly or special per- 
mits. 

The 255 features hydraulic actua- 
tion of - steering and bucket line 
clutches to permit quick response to 
depth variations and to hold close 
grade tolerances; fast, smooth steer- 
ing. 

lor complete information on the 
new Model 255, write the Parsons 
Company, P. O. Box 431, Newton, 
lowa. 


Lineman Gloves Manufactured 
In "Clean Air" Plant 


LINEMAN gloves are now being 
manufactured by the Surety Rubber 
Co., Carrollton, Ohio, in a building 
where air-borne dirt—the cause of 
inost rejections of this strictly super- 
vised item used to insulate workers 
handling high voltage equipment—is 
eliminated by an electrostatic system 
of filtering the air. 

Surety has completed the installa- 
tion of an electronic air cleaner, in- 
cluding modifications to the building 
to accommodate the unit. The elec- 
tronic cleaner has an operating effi- 
ciency in excess of 95 per cent and 
climinates air-borne particles in a 
range of sizes down to .01 micron— 
1/2,500,000th of an inch. It com- 
pletely changes the air in the plant 
every three minutes. 

Lineman gloves are worn by tele- 
phone and electric linemen, factory 
maintenance men and others working 
with high-voltage equipment. A slight 
imperfection in manufacture-—such 
as a pinpoint-size particle of dust 
nesting between any of the 25 to 32 
layers of milled natural rubber used 
to make the gloves—could result in 
injury or loss of life to the wearer. 

The significance of manufacturing 
lineman gloves in “clean air’ was 
pointed out by Sam Hall. president 
of the 35-vear-old Surety firm. He 
reported that 80 per cent of lineman 
glove rejections are the result of im- 
perfections caused by air-borne dirt. 

Mr. Hall said his firm is the first 
of the four top lineman glove manu- 
facturers to install such extensive 
equipment to remove dirt from the 
air during the production of these 
highly-important safety items. 


Computer Service for Project 
Control Methods Introduced 
By SBC 
PROJECT Control Methods, a com- 
puter service that employs Project 
Evaluation and Review Technique 


‘cutouts in 7.8 and 15 kv r 


(PERT), and Critical Path Sche 
ing, 1s being introduced |, The N 
ice Bureau Corporation, 4 subsid 
of IBM. A free one d: 
the preparation of netw: 
puter input is included 

Project Control Meth; 
plan and evaluate what 
to accomplish a compk 
time. It is particular 
projects that extend ov 
several months and de; 
timely completion of 1 
ects. 

The PERT system «as 
used by the U.S. Navy i: the deve 
ment of the Polaris mis Je. Asa 
sult, many months are © it from 
estimated missile devel: ment j 

A network, or visual | owehart 
sub-projects showing th: (ime it 
take to complete each 
drawn up by managen 
formation is then proces 
puter by SBC. 

The results clearly pinjoint crit 
and potentially critical elements of 
project. Alternate decisions can 
simulated on a computer prior to 
plementation to study their effect wy 
the project deadlines. 

The technique is being used 
such projects as heavy constructi 
research and development, missile 4 
aircraft production, component ma 
facturing, and new product devel 
ment. 

Computer processing for PE 
on an IBM 7090 or 704, and LE 
on the IBM 650, is provided by § 

For a technical bulletin deserib 
Project Control Methods write 
The Service Bureau Corporation, 
Park Ave., New York 22, New Yi 
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Kearney Announces New Line 
Unigap Valve Arrester-Cuto 
Combinations 


A NEW line of valve arrcester-cutt 
combinations has recently been 
leased by the James R. Kevrney ¢ 
poration, St. Louis 10, Mi-souri.’ 
new line features Kearney Uni 
valve arresters in combir ition \ 
Kearney GX, HX and 7) ip-O-L 
‘ings. : 
rester ratings include 3, ¢ 9, 10. 
and 15 kv. 

Units are available on 
crossarm, pole or transfor 
ing brackets, plus a T-! 
side-by-side mounting of 
cutout. All mounting br 
been designed to allow the 
to be pivoted horizontally 
tioned at any desired an 
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aximum convenience 
tout re- sing OT servicing. 
~ording ‘) the announcement, 
combin on units offer decided 
tages 0’ © individual, separately 
nted un! They can be more 
ily and «sily installed, require 
gace or the crossarm, and as- 
permat ice of preset gap elec- 
" spaci Units are shipped 
embled. 

outs and Unigap ar- 
been thoroughly and 


karm for 


KS and ¢ 
the Sery 


project 
isetul y 
L Perio 


stively sted and exceed appli- 
as Initi » EEI- MA specifications. 
he deve 
ie. As aft Annocnces Receipt of Two 
from Steam > urbine-Generator 
ment ti Unit Orders 
»wehart i 
ime it @CEIPT «f orders for two steam 
isk is @pine-genei itor units amounting to 
Thicital of $1,650,000 has been an- 
nced by .\llis-Chalmers. 
he contracts are for a 71,000- 
oint eritfgwatt ster turbine-generator unit 
rents off the City of Pasadena, California, 


a 60,000-kilowatt unit for the 


MS can ; ; 
‘of Springfield, Missourt. 


rior to 
effect uf 


ansistorized Frequency-Type 


; used fRlemetering Equipment from 
mstructi Westinghouse 
missile 4 


MPLETIELY transistorized_ fre 
nev-type telemetering equipment 
kd Tele-Dac, is now available 
n the Westinghouse Flectric Cor- 
tion. The equipment consists of 
@)-35-cps transmitter and receiver 

ch can transmit any quantity that 

be converted to a proportional 


nent mai 
‘t devel 


write oe : 
ration, Millivolt: signal, 
Vew Yi self-monitoring equipment 


‘ting requirements of tele 
here speed, accuracy, sta 
chability are needed even 
munication channel sus- 
ise and a varying signal 


er-all securacy of plus or minus 
per cer’, excluding end devices 
ichieved by careful design and a 
ile nega''ve feedback loop on the 
ismitter. A 6C-eyele signal equal 
nt of the maximum d-c 

he transmitter will pro 

of less than one per 


ings. : 
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mits may be mounted 
‘lizing equipment on 
inch telephone racks or 
hinged construction pro- 
cessibility to all parts. 
‘r information, write 

Electric Corporation, 
199, Pittsburgh 30, Pa. 
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New Slide-film on Advantages 
Of Gas Air Conditioning 
In Schools 


A NEW sound slide-film showing 
how gas air conditioning can be used 
economically and beneficially by 
schools is announced by the American 
Gas Association. 

The 15-minute color strip is called 
“A New Climate For Education.” It 
illustrates how a gas cooling-heating 
system lends itself to use in modern 
school design. The filmstrip is de- 
signed for sales presentations by gas 
companies to school boards, civic 
groups, engineers and architects. 

It was produced jointly by AGA, 
A. O. Smith Corp., and Carrier Air 
Conditioning Co. under the sponsor- 
ship of AGA’s Industrial and Com- 
mercial Air Conditioning Committee. 

“A New Climate For Education” 
(Catalog No. 65/C) is available at 
$19 from the Order and Billing De- 
partment, American Gas Association, 
420 Lexington avenue, New York 17, 
New York. 


Data Processing Equipment 
Encyclopedia 

OVER 300 different data processing 
machines, including over 100 elec- 
tronic computers, are summarized in 
standard format in the first edition 
of the Data Processing Equipment 
encyclopedia, published by American 
Data Processing, Inc., 22nd Floor, 
Book Tower, Detroit 26, Michigan. 

This new encyclopedia is a two- 
volume set. Volume One contains de- 
tailed specifications of over 200 pieces 
of punched card, paper tape, and 
other electromechanical equipment. 
Volume Two contains standardized 
specification entries for 107 digital 
electronic computers (including 86 
commercially available general pur- 
pose systems), seven MICR systems, 
and five optical scanners. According 
to the publisher, The Equipment En- 
cyclopedia is the first standard source 
of comparative data about all data 
processing equipment. Through quar- 
terly supplements and succeeding edi- 
tions, the Encyclopedia will be kept 
up to date and will grow in propor- 
tion to the growth of the world’s 
available data processing equipment. 

In addition to the equipment en- 
tries, the Data Processing Equipment 
Encyclopedia contains both historical 
and basic reference material about 
each major type of equipment; bibli- 
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ographies for both electromechanical 
and electronic equipment; glossaries 
(the most complete yet compiled) for 
each volume; and directories of manu- 
facturers, pricing charts, and similar 
information. 

The Equipment Encyclopedia is 
$50 for the set, $90 with updating. 
The Annual is $15 per year. 


Gulf Oil Offers Maintenance 
Plan for Truck Fleet 
Operators 
THE mounting costs of truck fleet 
operations are the target of a compre- 
hensive new Trouble-I*ree Mainte- 
nance Plan now being offered by 

Gulf Oil Corporation. 

It has been developed primarily for 
the operators of small and medium- 
sized fleets. The importance of sys- 
tematized maintenance and cost con- 
trol in these type fleets is frequently 
overlooked. 

According to the announcement, the 
Gulf Trouble-Free Maintenance Plan 
is custom-tailored to give the operator 
continuing control over individual 
truck and overall fleet costs. The Plan 
can be implemented with existing per- 
sonnel and administered with a mini- 
mum of executive supervision. 

Major elements of the Gulf TFM 
Plan include: 

1) The Gulf Trouble-Free Mainte- 
nance Guide. This is a 72-page 
manual which describes the benefits 
to be obtained from systematic pre- 
ventive maintenance and how to estab- 
lish a maintenance program. 

2) Lubrication charts. Covering 
the specific truck makes and models 
in a customer’s fleet, these charts pro- 
vide a permanent reference to critical 
lube points, lubrication frequency 
and change service. 

3) A set of maintenance record 
forms. These include work order-re- 
pair records, vehicle maintenance rec- 
ord jacket, and wall chart. 

lew in number and simple in de- 
sign, the record forms incorporate 
both a servicing and lubrication check 
list and a basic cost control system. 
They can be kept up by the mechanic 
or garage foreman without additional 
administration, but are complete 
enough to give supervisors accurate, 
up-to-the-minute service and cost in- 
formation on each fleet unit. 

Copies of the new TFM Guide may 
be obtained by writing on your com- 
pany letterhead to Gulf Oil Corpora- 
tion, Dept. DM, Gulf Building, 
Houston 2, Texas. 
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to listen to the voice of patriotism! 


Many companies have the Treasury Pay- 
roll Saving Plan. Some don’t promote it 
enough! They don’t realize how the plan 
works for our country . . . and for them. 
For example, it strengthens local buying 
power. It provides a hard-to-beat employee 
benefit program. It acts as an economic 
insurance policy. Fill in the coupon and 
get easy-to-use promotion ideas that work! 


U.S. SAVINGS BONDS 


gone 
@ 


The U.S. Government does not pay for this advertisement. The Treasury Department thanks, for their patriotism, The Advertising Council and t! magazing 
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Treasury Department 
U.S. Savings Bonds Division 
Washington 25, D.C. 


We would like to promote the Payroll Savings Plan 
among our employees. Please send us your proven program. 





Name Title 
Company 
Address 
City. Zone State 











_] We have the plan. Please send us (J We don’t have the plan °t. 
employee leaflets. Please send complete f. ts today 





It’s simple! It’s successful! It works! 


EMBER |: 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, accountants, rate ex- 
perts, consultants, and others equipped to serve utilities in all 
matters relating to rate questions, appraisals, valuations, special 
reports, investigations, financing, design, and construction. 








SUPPORTABLE EVIDENCE AMERICAN 


APPRAISAL 
For whatever purpose, American Appraisal provides COMPANY 


authoritative valuations and experienced interpretation SINCE 1896 


that is generally acceptable throughout the world. Home Office: 525 E. MICHIGAN ST. 
MILWAUKEE 1, WISCONSIN 
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Engineers and Builders for /naustry 
ENGINEERING - CONSTRUCTION - MANAGEMENT 
Studies »« Reports + Design + Procurement 


SAN FRANCISCO - Los Angeles +: New York + Houston 





BLACK & VEATCH 
CONSULTING ENGINEERS 
Electricity, Natural Gas and Water Utilities 
Production, Transmission, Distribution 
Reports, Design, Supervision of Construction 
Investigations, Valuation and Rates 
1500 MEADOW LAKE PARKWAY, KANSAS CITY 14, MISSOURI (SINCE 1915) 








BONI, WATKINS, JASON & CO., INC. 


Economic & Management Consultants 


A Division of H. Zinder & Associates, Inc. 
* 80 Pine Street 724 Ninth Street, N.W. 
New York 5, N. Y. Washington 1, D. C. 


Rate Cases Management and Market Studies 


Rate of Return Analysis 
Cost of Service Determination 


Economic and Financial Reports 











BURNS and ROE, Inc. 
ENGINEERS e CONSULTANTS e CONSTRUCTORS 
Engineering and Design @ Research and Development @ Construction @ 
Electric, Steam and Hydro Plants @ Aeronautical and Missile 
Facilities @ Surveys @ Nuclear, Chemical and Industrial Plants © 
Transmission @ Distribution @ Reports 
160 WEST BROADWAY, NEW YORK 13, NEW YORK 
Washington, D, C. 2 Hempstead, L. |. a Santa Monica, Calif. 
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PROFESSIONAL DIRECTORY 


(continued) 





SERVICES INC, Management and Business Consultants 
300 Park Ave., New York 22, N. Y.. MUrray Hill 8-1800 


Commonwealth 1 Main Sc, Houston 2, Texas, CApial 2-171 
1612 K St, N.W., Washington 6, D. C., STerling 3-3363 


ASSOCIATES INC. Consulting and Design Engineers 
Commonwealth Building, Jackson, Mich., STate 4-6111 








DAMES & MOORE 


Consultants in Applied Earth Sciences 


Subsurface investigations for foundations, groundwater, and subsurface structures. Air photo 
geological, and geophysical investigations for pipeline and transmission line routes. Geological- 
geophysical-soil mechanics investigations for recovery and use of marginal land, and for dam 
design and construction. 


ATLANTA CHICAGO HONOLULU HOUSTON LOS ANGELES 
NEW YORK PORTLAND SALT LAKE CITY SAN FRANCISCO SEATTLE 








Day & ZIMMERMANN. INC. 


ENGINEERS & CONSTRUCTORS 
NEW YORK PHILADELPHIA CHICAGO 


Design — Electric Line Construction — Management — Reports and Valuations 











LP-gas 
peak shaving 


EMPIRE GAS and stand-by 
ENGINEERING CO. ud 


+ municipalities 
P.O. Box 1738. + industry 


; + design 
Atlanta 1. Georgia + construction 





£2 Ford, Bacon & Davis 


; 
Bap VALUATION En ineors CONSTRUCTION 
REPORTS Gg 4 RATE CASES 


NEW YORK @ MONROE, LA. @ CHICAGO @ SAN FRANCISCO 








FOSTER ASSOCIATES, INC.. 


Rate Cases @ Cost of Service and Other Regulatory Methods 
Rate of Return Analyses @ Rate Design 
Natural Gas Field Price Problems © Economic and Financial Reports 


1523 L STREET, N.W. 326 MAYO BUILDING 403 EMPIRE BUILDING 
WASHINGTON 5, D. C. TULSA 3, OKLAHOMA CALGARY, ALBERTA 








Francisco & Jacosus 


ENGINEER & ARCHITECT 


Specializing in the location and design of 
Customers Service Centers and Operating Headquarters 


New Yor« WESTBURY CLEVELAND 
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PENNSYLVANIA STATION 


Consulting Engineers 


DESIGNERS ¢ CONSTRUCTORS 


GIBBS & HILL, inc. 


NEW YORK 1, N. Y. 

























FOUNDED 1906 


READING, PA. 









GILBERT ASSOCIATES, INC. 


ENGINEERS and CONSULTANTS 
525 LANCASTER AVE. 


WASHINGTON ¢ NEW YORK 
















55 Liberty Street 





W. C. GILMAN & COMPANY 





CONSULTING ENGINEERS 
ELECTRIC — GAS — TRANSIT — WATER 
Financial and Economic Reports 
Valuations—Rate of Return—Depreciation Studies 
Traffic Surveys—Fare Analyses 


New York 5, N. ¥. 

























HARZA ENGINEERING COMPANY 


400 West Madison Street 


Consulting Engineers 


REPORTS — DESIGN — SUPERVISION 


IRRIGATION — RIVER BASIN DEVELOPMENT 


Chicago 6, Illinois 









HYDROELECTRIC PLANTS AND DAMS — TRANSMISSION LINES — FLOOD CONTROL — 





















JENSEN, BOWEN & 


Michigan Theatre Building 


FARRELL 





ENGINEERS 


APPRAISALS — DEPRECIATION STUDIES — PROPERTY RECORDS 
COST TRENDS — SPECIAL STUDIES — REPORTS 


for Rate Cases, Security Issues, Regulatory and Accounting Requirements 


Ann Arbor, Michigan 














NOrmandy 8-7778 





1 


Soe Khu [ji an loyovalion 


ENGINEERS ° CONSTRUCTORS 


,POWER PLANT SPECIA 


LISTS 


DESIGN e CONSTRUCTION MANAGEMENT 
SURVEYS ¢ INVESTIGATIONS e¢ REPORTS 


206 N. SRGOAD. ST., PHILADELPHIA 


23, PA. 















120 Broadway 








N. A. LOUGEE & COMPANY 


Engineers and Consultants 


RATE CASES—APPRAISALS-——DEPRECIATION STUDIES 
BUSINESS AND FEASIBILITY STUDIES—REPORTS 


New York 





(Professional Directory Continued on Next Page) 
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SURVEYS +» SYSTEM ANALYSIS + VALUATIONS « 


CHAS. T. MAIN, Inc. DESIGN AND CONSTRUCTION MANAGEMENT 


BOSTON, MASSACHUSETTS THERMAL AND HYDRO-ELECTRIC PLANTS « 
CHARLOTTE, NO. CAROLINA - POWER TRANSMISSION AND DISTRIBUTION 





PUBLIC UTILITY Pr. Is SPECIALISTS IN 
CONSULTING & ACCOUNTING, FINANCING, 
DESIGN ENGINEERS \ £3 RATES AND DEPRECIATION 


231 SOUTH LA SALLE ST. CHICAGO 4 





poe 


Special Operating Studies 


Ptenning and Design AR DANSON COMPANY, INC. 


Reports for Financing ‘ Le 
consulting engineers with a business viewpoint — 








Economic Studies 
1025 Connecticut Ave., N.W., Washington 6, D.C. 


Regulatory Representation 
67 Broadway, New York 6, N_Y. 





SANDERSON & PORTER ENGINEERS 
DESIGN e CONSTRUCTION 


NEW YORE NEW YORE 











Hee 


SARGENT & LUNDY 
ENGINEERS 
Consultants to the Power Industry 


@ STUDIES @ DESIGN @ SUPERVISION 
140 South Dearborn Street, Chicago 3, Ill. 


ST DO 
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~, _ STANDARD RESEARCH CONSULTANTS, INC. 


Rate of Return © Valuations © Capital Costs 
Customer Surveys © Depreciation Studies 
Regional Economic Studies ® Property Records 


345 Hudson St. Warkins 4-6400 New York 14, N. Y. 











STONE & WEBSTER 
=aNICRINI =41=4,91 cM onol 1 -lel-y-Galen| 


DESIGN « CONSTRUCTION + APPRAISALS «© EXAMINATIONS 
REPORTS + CONSULTING ENGINEERING 


NEW YORK, 90 Broad Street BOSTON, 49 Federal Street 
(Oi al rot-}-40 Be mle) 01-3 ce) a Mncy- lal a a-lelol}-lore Mm Mol-w-\al-4-1(-1-Mans1-T-0 0 01-m Re) ae) ah comm Of-11-4-184 
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UNITED BNGINEERS 


& Constructors Inc. « U.E.&C. (Canada) Ltd. 
New York e Philadelphia e Chicago 


Designers, construction engineers, and engineering consultants 








Whitman, Requardt and Associates 


Publishers of the HANDY-WHITMAN INDEX 
DESIGN—SUPERVISION 


OF PUBLIC UTILITY CONSTRUCTION COSTS, 


now in its 35th year and a companion publication the 


REPORTS—VALUATIONS 
1904 ST. PAUL STREET 


HANDY-WHITMAN INDEX OF WATER UTILITY 


CONSTRUCTION COSTS 
BALTIMORE 2, MARYLAND 








BURNS & McDONNELL 


Engineers-Architects-Consultants 


4600 E. 63rd St. Trafficway 
Kansas City 41, Missouri 


Jackson & Moreland, Inc. 
Jackson & Moreland International, Inc. 
Engineers and Consultants 
ELECTRICAL—MECHANICAL—STRUCTURAL 
DESIGN AND SUPERVISION OF CONSTRUCTION 
UTILITY, INDUSTRIAL AND ATOMIC PROJECTS 
SURVETS— APPRAISALS REPORTS 


TECHNICAL PUBLICATI 
BOSTON — WASHINGTON — oN NEW YORK 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public Utility Valuatéons, Reports end 
Original Cost Studses 


910 Blectrie Building  Indsanapolis, Ind. 


MINER AND MINER 


CONSULTING ENGINEERS 
INCORPORATED 
GREELEY, COLORADO 


Littleton, Colorado 
Tucson, Arizona Phoenix, Arizona 











COFFIN & RICHARDSON, INC. 
CONSULTING ENGINEERS 
Appraisals and Valuations For Regulatory, 
Tax, and Other Purposes 
Rate Case Preparation—Cost of Service Studies 
Original Cost and Depreciation Studies 

te Design 


68 Devonshire St., Boston 9, Massachusetts 





A. S. SCHULMAN ELECTRIC Co. 
Electrical Contracting Engineers 
founded 1890 
PowER STATION—INDUSTRIAL— 
COMMERCIAL—TRANSMISSION LINES— 
DISTRIBUTION 


2416 S. MICHIGAN AVE, CHICAGO, HA, 
Angeles Tampa 











ENGINEERS, CONSTRUCTION AND 
MAINTENANCE CONTRACTORS 
for the GAS INDUSTRY 


CONSOLIDATED 
GAS AND SERVICE CO. 
327 So. LaSalle St., Chicago 4, UL 





SVERDRUP & PARCEL 


Engineers & Consultants 


Design, Construction Supervision 

Steam and Hydro Power Plants 

Power Systems—Industrial Plants 
Studies—Reports 


St Louis ° San Francisco ° Washington 











GANNETT FLEMING CORDDRY AND CARPENTER, INC. 
ENGINEERS 


investigations—Reports—Appraisals 
Original Cost and Depreciation Studies 
Rate Aralyses—insurance Surveys 


HARRISBURG, PENNSYLVANIA 














A, W. WILLIAMS INSPECTION C0., INC. 


Specialized Inspection Service 





Poles, Crossarms, Lumber, Piles, Crossties 
Preservative Treatment and Preservative Analysis 


208 Virginia St., Mobile, Ala. 
New York St. Louis Portlaad 
Inspectors stationed throughout the U.S.A. 
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Columbia Gas 
serves a very special 


J part of America 


-- Where f ome 
aMilies y 
more natura] se 


household tha 
Comparable gs 
_ the country. 


nin any 
€ction of 
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\ 
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ioughc it its service territory—in Ohio, THE COLUMB 
, SYSTEM, INC. 
mnsyly la, West Virginia, Kentucky, COLUMBIA GAS SYSTEM SERVICE CORPORATION 


COLUMBIA HYDROCARBON CORPORATION 
120 EAST 41st STREET, NEW YORK 17, ™.¥, 


ginia, Maryland and southern New 
CHARLESTON GROUP: UNITED FUEL GAS COMPANY, 1700 MacCORKLE 


rk — n ural gas continues to be the AVENUE, S.E., CHARLESTON, WEST VIRGINIA, COLUMBUS GROUP: THE 
OHIO FUEL GAS COMPANY, 99 NORTH FRONT ST., COLUMBUS 15, OHIO. 


a . PITTSBURGH GROUP: THE MANUFACTURERS LIGHT AND HEAT COM« 
eferred uel for home and industry. PANY, 800 UNION TRUST BLDG., PITTSBURGH 19, PA. 
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Steam turbine buckets of maximum efficiency are made on this tape-controlled profile miller. 


At General Electric. turbine buckets with airfoil contours 


of maximum efficiency are automatically milled to exact 
Large steam turbine 


tolerances. One result: Increased efficiency with more power 
from more compact steam turbines. 


This high-speed precision production is accomplished with 
. a tape-controlled profile miller. A drawing is translated onto 
triple play magnetic tape and the tape fed into the milling machine’ 
a tape reader. The machine, fully automatic, mills each bucket 
© to identical tolerances. 

from drawin The numerically controlled profile miller is just one of the 
many precision machine tools used by General F!cctric to 
produce the best turbine-generators possible. Other auto: 
{0 { é matic equipment is used for drilling, boring, weldinz. ream: 

ap ing, tapping, and assembly. 


All of these many operations characteristic of modem 
{0 bucket manufacturing contribute to the quality and per’ »rmance 


of each General Electric steam turbine-generator lon before 
it is placed in serv 





ice. And this quality and perfori ince re 
main for the many years of each unit’s life. 


244-104 


Progress Is Our Most Important Produ: ' . 


GENERAL @@ ELECTRIC im 


General Electric 
Turbine-Generators 
Help Keep 


Power Costs Low 


Steam turbine-generators 





Steam turbine-generators Gas turbines for peaking, 





Mechanical diame steor 





